632

amounts so received being credited to
its surplus account or to a special capi-
tal account, such amounts will not be
considered income, although there is no
increase in the outstanding shares of
stock of the corporation. The pay-
ments under such circumstances are in
the nature of volunbtary assessments
upon, and represent an additional price
paid for, the shares of stock held by the
individual shareholders, and will be
treated as an addition to and as a part
of the operating capital of the company.
(See articles 22 (a)-14 and 24-2.)

ART. 22 (a)-18. Sale and purchase by
corporation of its bonds—(1) (a) If
bonds are issued by & corporation at their
face value, the corporation realizes no
gain or loss. (b) If the corporation pur-
chases any of such bonds at a price in
excess of the issuing price or face value,
the excess of the purchase price over the
issuing price or face value is a deductible
expense for the taxable year. (¢) I,
however, the corporation purchases any
of such bonds at a price less than the
issuing price or face value, the excess of
the issuing price or face value over the
purchase price is gain or income for the
taxable year.

(2) (a) If, subsequent to February 28,
1913, bonds are issued by a corporation
at a premium, the net amount of such
premium is gain or income which shoqld
be prorated or amortized over the life
of the bonds. (b) If the corporation
purchases any of such bonds ai_; a price
in excess of the issuing price minus any
amount of premium already refurned as
income, the excess of the purchase price
over the issuing price minus any amount
of premium already returned as income
(or over the face value plus any amount
of premium not yet returned as income)
is a deductible expense for the taxable
year. (¢) If, however, the corporatipn
purchases any of such bonds a}; a price
less than the issuing price minus any
amount of premium already returned as
income, the excess of the issuing price,
minus any amount of premium already
returned as income (or of the face value
plus any amount of premium nof yet
returned as income), over the purchase
price is gain or income for the taxable
year.

(3) (@) If bonds are issued by a cor-
poration at a discount, the net amount
of such discount is deductible and should
be prorated or amortized over the life
of the bonds. (b) If the corporation pur-
chases any of such bonds at a price in
excess of the issuing price plus any
amount of discount already deducted, the
excess of the purchase price over the
issuing price plus any amount of discount
already deducted (or over the face value
minus any amount of discount not yet
deducted) is a deductible expense for the
taxable year. (¢) If, however, the cor-
poration purchases any of such bonds at
a price less than the issuing price plus
any amount of discount already deducted,
the excess of the issuing price, plus any
amount of discount already deducted (or

of the face value minus any amount of
discount not yet deducted), over the pur-
chase price is gain or income for the
taxable year.

(4) (a) If bonds were issued by a cor-
poration prior to March 1, 1913, at a
premium, the net amount of such pre-
mium was gain or income for the year
in which the bonds were issued and
should not be prorated or amortized over
the life of the bonds. (b) If the corpora-
tion purchases any of such bonds at a
price in excess of the face value of the
bonds, the excess of the purchase price
over the face value is a deductible ex-
pense for the taxable year. (¢) If, how-
ever, the corporation purchases any of
such bonds at g price less than the face
value the excess of the face value over
the purchase price is gain or income for
the taxable year.

ART. 22 (a)-19. Sale of capital assets
by corporation—If property is acquired
and later sold. for an amount in excess
of the cost or other basis, the gain on
the sale is income. 1If, then, a corpora-
tion sells its capital assets in whole or in
part, it shall include in its gross income
for the year in which the sale was made

‘the gain from such sale, computed as

provided in sections 111-113. If the pur-
chaser takes over all the assets and
assumes the liabilities, the amount so
assumed is part of the selling price.

ART. 22 (a)-20. Income to lessor cor-
poration from leased property.—If a cor-
poration has leased its property in con-
sideration that the lessee shall pay in
lieu of other rental an amount equiva-
lent to a certain rate of dividend on
the lessor’s capital stock or the interest
on the lessor’s outstanding indebtedness,
together with taxes, insurance, or other
fixed charges, such payments shall be
considered rental payments and shall be
returned by the lessor corporation as in-
come, notwithstanding the fact that the
dividends and interest are paid by the
lessee directly to the shareholders and
bondholders of the lessor. The fact that
a corporation has conveyed or let its
property and has parted with its man-
agement and control, or has ceased to
engage in the business for which it was
originally organized, will not relieve it
from liability to the tax. While the pay-
ments made by the lessee directly to the
bondholders or shareholders of the lessor
are rentals as to both the lessee and
lessor (rentals paid in one case and rent-
als received in the other), to the bond-
holders and the shareholders such
amounts are interest and dividend pay-
ments received as from the lessor and
as such shall be accounted for in their
returns.

ArT. 22 (a)-21. Gross income oOf cor-
poration in liguidation~—When a corpo-
ration is dissolved, its affairs are usually
wound up by a receiver or trustees in
dissolution. The corporate existence is
continued for the purpose of liquidating
the assets and paying the debts, and
such. receiver or trustees stand in the
stead of the corporation for such pur-
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poses. (See sections 274 and 208,) Any
sales of property by them are to be
treated as if made by the corporation
for the purpose of ascertaining the gain
or loss. No gain or loss is realized by &
corporation from the mere distribution
of its assets in kind in partial or com~
plete liquidation, however they may have
appreciated or depreciated in value since
their acquisition. But see section 44 (d)
and arficle 44-5. (See further article
52-2.)

{SEC. 22, Gross income.]

(b) Exclusions from gross income~~Tho
following items shall not be included In
gross income and shall be exempt from tax«
ation under this title:

ART. 22 (b)~1. Exemptions—Exclusions
from gross income—Certain items of in«
come specified in section 22 (b) are ex«
empt from tax and may be excluded from
gross income, These items, however, are
exempt only fo the extent and in the
amount specified. No other items are ex«
empt from gross income except (1) those
items of income which are, under the
Constitution, not taxable by the Federal
Government; (2) those items of ihcome
which are exempt from tax oh' incomo
under the provisions of any Act of Con-~
gress not inconsistent with or repealed by
the Act; (3) the income exemipted under
the provisions of section 116. Since the
tax is imposed on net Incothe, the ex-
emption referred to above is not to be
confused with the deductions allowed by
section 23 and other provisions of the
Act to be made from gross ‘income in
computing net income. As to other items
not to be included in gross income, seo
sections 112 and 119 and Supplements
G, H.I, and J.

[SEC. 22. Gross income.]

[(b) Ezclustons from gross income—Tho
following items shall not be included in
gross Income and shall be exempt from tax«
ation under this title:]

(1) Life dinsurance—Amounts recoived
under a life insurance contract paid by rea«
son of the death of the insured, whother 1n
a single sum or otherwise (but If such
amounts are held by the insurer under an
agreement to pay interest thereon, the ine

terest payments shall be included in grosy
income);

ART. 22 (b) (1)-1, Life insurance——
Amounts paid by reason of the deatl of
the insured.—The proceeds of life in-
surance policles, paid by reason of the
death of an insured to his estate or to
any beneficiary (individual, partnership,
or corporation, but not a transferee for
valuable consideration), directly or in
trust, are excluded from the gross ine
come of the beneficiary. While 1t Is im«
material whether the proceeds of a life
insurance policy payable upon the death
of the insured are paid to the beneflciary
in & single sum or in installments, only
the amount paid solely by reason of the
death of the insured is exempted. 'The
amount exempted Is the amount payable
had the insured or the beneflciary not
elected to exercise an option to recelve
the proceeds of the policy or any part
thereof at a latter date or dates. If the
policy provides no option for payment
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and $4,500, respectively, were paid out of
the earnings and profits accumulated
after February 28, 1913, and prior to the
taxable year, as follows:

Distributions during 1938 Parttiorn
ont o
Po:;tio{n earnings
ot ¢ ocea-
eamn- |mulated | T30
ingsar | sinco | ' rC o
Date Amount | Srtns | ot | distri-
a oun o} {3 'y
taxsble | and | batien
year | priorto
taxable
year
Mar. 10 | §15,000 | $7,500{ $7,500 | $15,00
June 10__. 15,000 7,500 4,500 000
Bept.10_________{ 15,000 7,500 7,500
Dec. 10| 15030 7,500 7,53
Total amount
taxsble sas
divi 42,000

Any distribution by a corporation out
of earnings or profits accumulated prior
to March 1, 1913, or out of increase jn
value of propert¥ accrued prior to March
1, 1913 (whether or not realized by sale
or other disposition, and, if realized,
whether prior to or on or after March 1,
1913), is mot a dividend within the
meaning of Title I.

ArT. 115-3. Earnings or profits—In
determining the amount of earnings or
profits (whether of the taxable year, or
accumnulated since February 28, 1913, or
accumulated prior to March 1, 1913)
due consideration must be given to the
facts, and mere bookkeeping entries in-
creasing or decreasing surplus will not
be conclusive. Among the items enter-
ing into the computation of corporate
earnings or profits for a particular pe-
riod are all income exempted by statute,
income not taxable by the Federal Gov-
ernment under the Constitution, as well
as gll items includible in gross income
under section 22 (a) of the Act or corre-
sponding provisions of prior Acts.
Gains and losses within the purview of
section 112 or corresponding provisions
of prior Acts are brought into the earn-
ings and profits at the time and to the
extent such gains and losses are recog-
nized under that section. Interest on
State bonds and certain other cbliga-
tions, although not taxable when re-
ceived by a corporation, is taxable to the
same extent as other dividends when
distributed to shareholders in the form
of dividends.

In the case of a corporation in which
depletion is g factor in-the determina-
tion of income, the only depletion de-
ductions to be considered in the compu-
tation of earnings or profits are those
based on (1) cost or other basis, if the
depletable asset was acquired subsequent
to February 28, 1913, or (2) adjusted
cost or March 1, 1913, value, whichever

~is higher, if acquired prior to March 1,
1913. Thus, discovery and percentage
depletion under all Revenue Acts for
mines and oil and gas wells shounld not
be taken into consideration in comput-
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ing the earnings or prefits of a corpora-
tion.

A loss sustained for a year prior to the
taxable year does not affect the earn-
ings or profits of the taxable year.
However, in determining the earnings
or profits accumulated since February
28, 1913, the excess of a loss sustained
for a year subsequent to February 28,
1913, over the undistributed earnings or
profits accumulated since February 28,
1913, and prior to the year for which
the loss was sustained, reduces surplus
as of March 1, 1913, to the extent of
such excess. And, if the surplus as of
March 1, 1913, was sufficlent to absorb
such excess, distributions to share-
holders after the year of the loss are
out of earnings or profits accumulated
since the year of the loss to the extent
of such earnings.

‘With respect to the effect on the earn-
ings or profits accumulated since Feb-
ruary 28, 1913, of distributions made on
or after January 1, 1916, and prior to
August 6, 1917, out of earnings or profits
accumulated prior to March 1, 1913,
which distributions were spzcifically de-
clared to be oubt of earnings or profits
accumulated prior to March 1, 1913, see
section 31 (b) of the Revenue Act of
1916, as amended by section 1211 of the
Revenue Act of 1917,

ArT. 115-4, Distributions other than e
dividend.—Under section 115 (d), any
distribution (including a distribution cut
of earnings or profits accumulated be-
fore March 1, 1913) other than

(1) a dividend (see articles 115-1 and
115-2),

(2) a distribution out of increace in
value of property accrued prior to March
1, 1913 (see article X¥-1), or

(3) a distribution in parHal or com-
plete liquidation (see article 115-5)

shall be applied against and reduce the
adjusted basis of the stock provided in
section 113 and shall be taxable to the
recipient if, and to the extent that, such
distribution exceeds such basis. The pro-
visions of this article are applicable to
such distributions received by one cor-
poration from another corporation.
Ezample: In 1938 the A Corporation
purchased certain shares of steck in the
O Corporation for $10,000. During that
year the M Corporation recelved a dis-
tribution from the O Corporation of
$2,000 paid out of earnings or profits of
the O Corporation accumulated prior
to March 1, 1913. This distribution must
be applied by the M Corporation agalnst
the basis of its stock In the O Corpora-
tion reducing such basls to $8,000. The
$2,000 does nob constitute a part of the
earnings or profits of the M Corporation.
If the M Corporation subsequently sells
the stock of the O Corporation for £9,000,
it realizes a galn of $1,000, which con-
stitutes a part of its earnings or profits
for the year in which the stock is =old.
If the distribution had amounted to

414,000, the gain of $4,000 would be tax-
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able to the MM Corperation and would
have constituted a part of the earnings
or profits of that corporation for the
year in which the distributicn was made.

ArT. 115-5. Distributions in Hguida-
tion—(@) Genergl—Amounts distrib-
tited in complete lquidation of a corpa-
ration are to be treated as in full pay-
ment in exchbange for the stack, and
amounts distributed in partial liquida-
tion are to be treated as in part or full
payment in exchance for the stock so
canceled or redecmed. The gain or loss
to a chareholder from a distribution in
lquidation is to be determined, as pro-
vided in section 111 and article 111-1,
by comparing the amount of the distribu-
tion with the cost or other basis of the
stock provided In section 113; but the
pain or loss will be recommized only to
the extent provided in section 112.

(b) Complete liquidation.—In the case
of amounts distributed in complete lg-
uidaton of a corporation, the amount of
the gain or loss so recognized is subject
in general to the lmitations contained
in section 117. For this purpese the
term “complete liquidation” includes any
one of a series of distributions made by
a corporation in complete cancellation
or redemption of all of its stock in ac-
cordance with 2 bona fide plan of lig-
uldation and under which the transfer
of the property under the lqguidation is
to be completed within a time specified
in the plan, not exceedinZ, from the
claze of the taxable year during which
is made the first of the series of distri-
butions under the plan, (1) three years
if the first of such cerdes of distributions
Is made In g toxable year beginning
after December 31, 1837, or (2) two
years, if the first of such series of dis-
tributions was made in a taxable year
beginning prior {o January 1, 1938.

¥or the purposes of the last senfence
of cection 115 (c), a ligquidation mzy be
completed prior to the actual dissclu-
tion of the lquidatins corporation but
no liquidation Is completed until the
liquidating corporation and the receiver
or trustees in liquidation are finally
divested of all the property (both fangi-
ble and intangible).

For the purpose of this article the da-
termination of whether a foreiom cor-
poration was a forelon parsonzl holding
comapany with respect to a taxable year
beginning on or before, and ending affer
Aurust 26, 1937, choll be made under
cection 331 of the Revenue Act of 1936,
added to such Act by section 201 of the
Revenue Act of 1937, and articles 331-1,
331-2, and 3313 of Chapier XXXIV,
added to Regulations 94 by Treaswry
Decision 4782, approved December 1,
1937 (C. B. 1937-2, p. 163).

Ezample: A, an individual whose fax-
able year is the calendar year, owns 20
shares of stock of the IN Corporafion, a
domestic corporation, 10 shares of which
were acquired in 1924 at a cost of $1,250
and the balance of 10 shares in June.
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governments (other than ambassadors,
ministers and members of their house-
holds including secretaries, attachés and
-servanis) from sources other than their
salaries, fees, or wages, referred to above,
is subject to Federal income tax. The
compensation of citizens of the United
States who are officers or employees of &
foreign government is not exempt from
income tax. (Buf see section 116 (a).)
Under the provisions of the tax conven-
tion between the Unifed States and
France, and without regard to any other
provision of this article, compensation
paid by France to French citizens for
Iabor or personal services performed in
the Unifed States is exempt from Fed-
eral income tax. (See page 680 of the
Appendix to these regulations.)

ARrT. 1162, Compensation of State offi-
cers and employees—Compensation re-
ceived for services rendered to a State
is to be included in gross income unless
the person receives such compensation
from the State as an officer or employee
thereof and such compensation is im-
mune from taxation under the Consti-
tution of the United States.

One is not an officer or employee of a
State merely by reason of rendering serv-
ices to the State and receiving compensa-
tion therefor. Persons employed by a
State, under a contract for the rendering
of services of a special nature, such as
those performed by a consulting enginee~
whois employed to advise a State with re-
spect to water supply or sewage disposal
systems, whose duties are prescribed by
the contract and whose work is not of
& permanent or continuous character,
are not officers or employees of the State.

If all or part of the compensation of
an officer or employee of a State is paid
directly or indirectly by the United
States, such compensation (or part) is
taxable, as, for example, any compensa-
tion paid by the United States to officers
of the National Guard of a State, orcom-
pensation paid by a State to officers or
employees of an agricultural school or
college wholly or partly out of grants
from the United States.

The commissions of receivers ap-
pointed hy the State courts and the fees
received 'by notaries public are taxable.
As used in this article, the term “State”
includes a political subdivision of a State,

Arr, 116-3. Bridges to be acquired by
State or political subdivisions—(1) Any
State or political subdivision thereof
claiming a refund under the provisions of
section 116 (e) of an amount equal to
all or a portion of any income tax levied,
assessed, collected, and paid in the man-
ner and at the rates prescribed in Title I,
shall file a claim therefor on Form 843
(to which there shall be attached as
exhibits the matter hereinafter pre-
scribed) with the collector of internal
revenue for the distriet in which the
+ax was paid, which claim shall be exe-
-cuted on behalf of such State or political
~ subdivision thereof by the treasurer or

other fiscal officer thereof and shall
contain—

(a) A statement of the name of the
taxpayer, of the amount of tax levied,
assessed, collected, and paid for the toz-
able year or period in respect of which
the claim is made, and the amount of
refund thereby sought;

(b) A full statement of the facts con-
sidered by the claimant sufficlent to en~
title it to receive the refund, including
copies of all contracts and other docu-
ments bearing on the case, and o state-
ment that the claim is submitted under
the provisions of section 116 (e);

(¢) A showing which will establish fo
the satisfaction of the Commissioner
that the fiscal officer presenting the
claim has authority to receive the
amount of the refund on behalf of the
State or political subdivision which he
assumes to represent and to apply with-
out delay the entire amount of such re-
fund in part payment for the acquisition
of such bridge, including copies of the
laws, ordinances, or similar enactments
considered by the claimant sufficlent to
establish its authority to receive the re-
fund and so to apply it, together with o
statement that such fiscal officer will
receive and Immediately o apply the
entire amount of the refund; and

(d) An affidavit made by or on bzhalf
of the taxpayer, which afiidavit shall
state that the tazpayer thereby joins
with and concurs in the request of the
State or political subdivision thereof that
& refund of an amount equal to all or o
portion of the tax previously paid by such
taxpayer be made to such State or politi-
cal subdivision, that the taxpayer acrees
to receive the amount refunded from the
State or political subdivision to which it
is paid and immediately to apply the en~-
tire amount of such refund in part pay-
ment for the acquisition of such bridre,
and that if for any reason the contract
which is the basis of the claim for refund
is not fully executed and performed, the
taxpayer will repay to the United States
upon its demand the entire amount of
the refund with interest at 6 percent per
annum from the date the refund is made
without seeking or claiming the benefit
of any statute of limitations which prior
thereto may have run against the United
States.

(2) No refund shall be made of any
amount in excess of the amount of the
tax levied, assessed, collected, and pald
by the taxpayer for any tazable year or
period. A separate claim shall he made
in respect of each separate tazable year
or period. If by.the terms of the con-
tract on which the claim is based two
or more States or political subdivisions
of o State or States are entitled to ac-
quire the bridge, the claim for refund
in respect of each separate taxzable year
or period must be made jointly by the
States or political subdivisions thereof
so entitled. The amount refunded un-
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der cscHon 116 (e) and this article is
not considered on overpayment within
the meaning of section 614 of the Rev-
enue Ach of 1923 (paragraph 42 of the
Appsndiz to these remulations), relating
to Interest on overpayments, and no o~
terest shall b2 allowed or paid upon the
amount of the refund.

(3) A check or voucher in payment
of & claim for refund allowed under ssc~-
tion 116 (e) will bz drawn in the name
of the fiscal officer or officers having au-
thorlty, as established under paragraph
(1) {(c) bhereof, to receive the same, and
will contain an espress provision that
it 15 i=zued for the sole purpose and sub-
Ject to the conditions prescribed in that
section and this article.

CHAPIER XVIL

Capital Gains and Losses

Src. 117, Cepital gains and locses—(c)
Definitions—As u::d%n this title—

g.) Capital cf:sets.-i‘lfladt%tmtgcapxtal az-
cots” means property hel v the toxpayer
(whether or nnf?%annccted with his tred? or
buciness), but docs not include stock in txede
of the toxpayer or other property of o Kind
which would properiy be included in the in-
ventory of the taxpayer i op hand at the
clgre of the taxable year, or property held by
the tazpayer primoarlly for sale to customsrs
in the cordipary esurce of his trode or busl-
neos, or proparty, wwed in the trodz o busi-
ncos, of o coarccter which 15 subject to the
allowanes for depreciation providzd in sec-
tion 23 (1);

(2) Shert-term capitol poin—The tam
“chort-term capital gain” meons gein from,
the ale or exchance of o capital asszh held
for not more than 18 months, If and to thz
cxtent cuch galn is taken into account in
computing nct incom?;

s (3) Short-term capital locs~Thz term
“chort-torm capital 175" menns los3 from the
cale or exchange of o caplial aczet held for
nstmoro than 18 months, if and to the extent
ouch loos io talen into account In computing
net income;

{(4) Long-term capitel poin—~Thz term
“lonz-torm capital gain® moans from
the cale or ezchanse of o capitol axzet beld for
mere than 18 months, if and to the extent
cuch galn §s talien Into account in computing
net, income;

(6) Long-term capifcl Ioxs—Thz term
“lonn-term. capital 105" means loss from the
cale or exehanze of o caplfal asset held for
mor2 than 18 months, if and to the extent
sueh los is talien into cecount in comput-
in7 net income;

(G} Net cshort-term capitel gzin—The
torm “net chort-term eapital goin™ means the
exeress of chort-torm capital gains for the
taxable yoar over the sum of (A) short-term
capital lozzes for the taxable year, plus (B)
the net chort-term capital los of the pre-
coding taxable year, to the extent brouzht
{fnm(rd) to the taxable yeor under subszc-

on (0);

(7) Net chort-term copital losc~—The
term “net short-term eapital lc=s” moons the
excecs of chort-term capital lozz2s for the tox-
able year over the chort-term capital goins for
cuch year;

(8) Net long=term copltal gatn—The teaam
“nct lonz-term capital gain™ means the ex-
¢ecs of long-torm capital gains for the tox-
ghle year over the lonz-term capltol losses
for cuch yeor;

(8) Net long-term. copital lozo~The term
“nct lonp-term copital 1o05™ means the ex~
ececs of lon~-term eapltal lozres for the fox-
ghle year over the long-term coplal gaing
for such year.
th::(:b) Pzggentagc tclz'n’ into account—In,

cane of o taxpoyer, other than a corpora-.
ticn, cnly the follswing percentages of the
goin or locs recoznized upon the sale or eX-
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Whether g nonresident alien has an
“office or place of business” within the
United States depends upon the facts in
a particular case. The term “office or
place of business,” however, implies a
place for the regular transaction of busi-
ness and does not include a place where
casual or incidental transactions might
be, or are, effected.

Neither the beneficiary nor the grantor
of a trust, whether revocable or irrev-
ocable, is deemed to be engaged in trade
or business in the United States or to
have an office or place of business there-
in, merely because the trustee is engaged
in trade or business in the United States
or has an office or place of business
therein.

. SEc. 212, Grossincome—(a) General rule.—
In the case of a nonresident alien individual

gross income includes only the gross income
from sources within the United States.

(b) Ships under foreign flag—The income
-0f a nonresident alien individual which con-
sists exclusively of earnings derived from the
operation of a ship or ships documented un-
der the laws of a foreign country which grants
-an equivalent exemption to citizens of the
United States and to corporations organized
in the United States shall not be included
in gross income and shall be exempt from
taxation under this title.

ArT. 212-1, Gross income of nonresi-
“dent individuals——In general, in the case
_of nonresident alien individuals “gross
income” means only the gross income
from sources within the United States,
determined under the provisions of sec-
tion 119. (See articles 119-1 to 119-14.)
- The items of gross income from sources
without the United States and therefore
not taxable to nonresident aliens are de-
scribed in section 119 (¢). As to who
are nonresident alien individuals see
articles 211-2 {o 211-6.

Income received by a resident alien
from sources without the United States
is taxable although such person may be-
come a nonresident alien subsequent to
its receipt and prior to the close of the
. tazable year. Conversely, income re-

ceived by a nonresident alien from
sources without the United States is not
taxable though such person may become
a resident alien subsequent to its re-
. ceipt and prior to the close of the taxable
year.

(@) No Uniled Stales business or of-
fice—The gross income of a nonresident
alien individual not engaged in trade or
business within the United States and
not having an office or.place of business
therein at any time during the taxzable
year, whether such alien comes within
section 211 (a) or section 211 (c), is
gross income from sources ~within the
United States consisting of fixed or de-
terminable annual or periodical income.
His taxable income does not include
profits derived from the effecting of
{ransactions in the TUnited States in
stocks, securities or commedities (includ-
ing hedging transactions) through g res-
ident broker, commission agent, or cus-
todian, or profits derived from the sale

within the United States of perconal
property or real property located therein.

(b) United States business or office~—
The gross income of a nonresident alien
individual who at any time within the
taxable year was engaged in trade or
business within the United States or had
an office or place of business therein is
not limited to the items of gross income
specified in section 211 (a), but includes
any item of gross income which is treated
as income from sources within the United
States, except those items which are ex-
empt from taxation by statute or treaty
or which are not taxable by the Federal
Government under the Constitution.
(See sections 22 (b), 112, 116, 119, and
212 (b).)

In general, any nonrésident alien in-
dividual who performs personal services
within the United States is considered as
being engaged in trade or business within
the United States and therefore his net
income from sources within the United
States, including his compensation, is
subject to the mormal tax of 4 percent
and the surtax. However, the phrace
“engaged in trade or business within the
United States” does not apply to the per-
sonal services performed within the
United States for a nonresident alien in-
dividual, foreign partnerzhip, or forelgn
corporation, not engaged in trade or
business within the United States, by a
nonresident alien individual temporarily
present in the United States for a peried
or pericds not exceeding a total of 90
days during the taxable year and srhose
compensation for such services does nqt
exceed in the aggrepate $3,000. Such
compensation is not income from sources
within the United States. (See section
119 (a) (3).) As to the exclusion from
gross income of the official compensation
received by employees of foreirm govern-
ments see section 116 (h).

The effecting of transactions in the
United States in stocks, securlties, or
commodities (including hedging transae-
tions) through a resident broker, com-
mission agent, or custodian does not bring
8 nonresident alien individual within the
class of nonresident alien individuals en-
gaged in trade or business within the
United States, but if a nonresident alien
individual by reason of rendering per-
sonal services in the United States, or for
other reasons, is classed as a nonresident
glien individual engaged in trade or busi-
ness within the United States or having
an office or place of business thereln,
he is taxable upon all income from
sources within the United States, includ-
ing profits derived from the effecting of
such transactions. Such a nonresident
alien individual is required to include in
gross income capital gains, gains from
hedging transactions, and profits derived
from the sale within the United States of
personal property, or of real property
located therein,

Art, 212-2. Exclusion of earnings of
foreign ships from gross income—So

T

much of the income from sources within
the United States of 2 nonresident alien
individual who at any time within the
tazable year was engaged in trade or
business within the United States, or had
an office or place of business therein ac
consists of earnings derived from the op-~
eration of a ship or ships documented
under the laws of a foreisn couniry which
grants an equivalent exemption to citi-
zens of the United States nonresident in
such foreign counfry and to corpora-
tions orpanized in the United States, shall”
not be included in gross income. For-
elgn countries which either impose no
income tax, or, in impasing such tax, ex-
empt from taxation so much of the in-
come of -a citizen of the United Statfes
nonrezident in such forelen country and
of a corporation crganized in the United
States as consists of earnings derived
from the operation of a ship or ships
documented under the laws of the United
State; are considered as granting an
equivalent exemption within the meaning
of this article.

A nonresident alien individual not en-
gaged in trade or business within the
United States and not having an office or
place of business therein at any time
within the taxable year is not required to
include in grozs income such income from
sources within the United States as is de-
rived from the operation of a ship or
ships, whether or not the foreign country
under the laws of which such ships are
documented meets the equivalent ex-
cmption requirements of the statute.

See. 213. Dzductions—(a) Generel rule—
In tha cose of o nonrezident allen individ-
ual the deductions chall be allowed only if
and to tho extent that they are connczeted
with income from sources within the United
States; and the propcr appaortionment and
allezation of the deductions with respect to
cources of income within and without the
United States choll bz datermined a5 pro-
vided in scetion 119, under rules and recula-
tions prezeribed by the Commicsioner with
the approval of the Sceretary.

(V) Losces—~—(1) The dzduction, for loszes

not connected vrith the tradz or business if
incurred in trancactions entered into for
profit, allotred by scction 23 (e) (2) shall ba
allowcd whether or not connzcted with in-
come from cources within the United Statzs,
but only {f the profit, 1f cuch tranzaction had
resulted in a profit, would bz taxable undsy
this title.
* (2) The deduction for lozczs of proparty
not connected with the trade or business if
aricing from certaln casualtizs or theft, al-
lowed by ecction 23 (e) (3), cshall be allowad
whether or not connected with incomz from,
cources within th2 United States, but only if
the 1023 Is of property within the United
States.

(¢) Chaeritable, ete., coniributions—The
sg~called “charitable contribution” dazdusz-
tion allowed by cection 23 (o) chall be allowad
whether or not connected with income from
cources within the United States, but only as
to contributions cor glfts made to domsstic
corporations, or to commumity chests, funds,
or foundations, created In the United States,
or to the vocational rehobilitation fund.

Ant. 213-1. Deductions allowed non-
resident alien individuals—(a) No
United States business or office.— (1)
General rule—In general, a nonresident
allen individual not engaged in trade or
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ject to the provisions of section 211 (a)
or 211 (c¢), as the case may be, depend-
ing on whether in the taxzable year he
derives fixed or determinable annual or
periodical income from sources within
the United States of more than $21,600,
if he is nof otherwise engaged in trade
or business within the United States and
has no office or place of business therein.
A nonresident alien individual who is a
member of a partnership which at any
time within the taxable year is engaged
in trade or business within the United
States or has an office or place of busi-
ness therein is considered as being en-
gaged in trade or business withirr the
United States or as having an office or
place of business therein and is there-
fore texable under section 211 (b). For
definition of what the term “partner-
ship” includes see section 901 (a) (3).
The -test of whether a partnership is en-
gaged in trade or business within the
United States, or has an office or place
of business therein, is the same as in the
case of a nonresident alien individual,
(See article 211-7.)

CHAPTER XXVII
) Foreign Corporations
- Supplement I—Foreign Corporations

Sec. 231. Taxr on foreign corporations—
(a) Nonresident corporations—There shall
be levied, collected, and paid for each tax-
able year, in feu of the tax imposed by sec-
tions 13 and 14, upon the amount received
by every foreign corporation not engaged
in trade or business within the United States
and not having an office or place of business
therein, from sources within the United
Btates as Interest (except interest on de-
posits with persons carrying on the banking
business), dividends, rents, salaries, wages,
premiums, annulties, compensations, remu-
nerations, emoluments, or othér fixed or de-
terminable annual or periodical gains, profits,
and income, a tax of 15 per centum of such
amount, except that in the case of dividends
the rate shall be 10 per centum, and except
that in the case of corporations organized
under the laws of & contiguous country
such rate of 10 per centum with respect to
dividends shall be reduced to such rate (not
less than 6 per cenfum) as may be pro-
vided by treaty with such country. For in-
clusion in computation of tax of amount
specified In shareholder’s consent, see sec-
tion 28.

(b) Resident corporations—A foreign cor-
poration engaged in trade or business within
the United States or' having an office or
place of business therein shall be taxable
as provided in section 14 (e) (1).

(¢) Gross income—In the case of a for-
eign corporation gross income includes only
the gross income from sources within the
United States. ’

(d) Ships under foreign flag—The income
of a foreign corporation, which consists ex-
clusively of earnings derived from the op-
eration of a ship or ships documented under
the laws of a foreign country which grants
an equivalent exemption to citizens of the
United States and to corporations organ-
ized in the United States, shall not be in-
cluded in gross income and shall be exempt
from taxation under this title.

ArT, 231-1. Taxation of foreign corpo-
rations—For the purposes of this article
and articles 231-2, 232-1, 235-1, 235-2,
and 236-1, foreign corporations are di-
vided into two classes: (a) foreign cor-
porations not engaged in trade or busi-
ness within the United Stafes and not

having an office or place of business
therein at any time within the taxable
year, referred to in the regulations as
nonresident foreign corporations (see
article 901-8) ; and (b) foreign corpora-
tions which at any time within the tax-
able year are engaged in trade or busi-
ness within the United States or have an
office or place of business therein, re-
ferred to in the regulations as resident
foreign corporations (see article 901-8).

(a) Nonresident foreign  corpora-
tions—A mnonresident foreign corpora-
tion is liable to the tax upon the amount
received from sources within the United
States, determined under the provisions
of section 119, which is fixed or deter-
minable annual or periodical gains,
profits, and income. For the purposes of
section 231 (a), the term “amount re-
ceived” means “gross income.” Specific
items of fixed or determinable annual or
periodical income are enumerated in the
Act as interest (except interest on de-
posits with persons carrying -on the
banking business), dividends, rents,
salaries, wages, premiums, annuities,
compensations; remunerations, emolu-
ments, but other fixed or determinable
annual or periodical gains, profits, and
income are also subject to the tax, as,
for instance, royalties. As to the defini-
tion of fixed or deferminable annual or
periodical income see article 143-2. The
items of fixed or determinable annual or
periodical income from sources within
the United States received by a corpora-
tion organized under the laws of France,
which are exempt from Federal income
tax under the provisions of the conven-
tion and protocol between the United
States and France signed April 27, 1932,
and effective January 1, 1936, are de-
scribed in article 143-3.

The fixed or determinable annual or
periodical income from sources within
the United States, including royalties,
but excluding dividends, of a nonresident
foreign corporation is taxable at the rate
of 15 percent. Dividends which are
treated as income from sources within
the United States are taxable at the rate
of 10 percent, except that in the case of
a nonresident foreign corporation or-
ganized under the laws of a contiguous
country, such rate of 10 percent shall be
teduced to such rate (not less than 5
percént) as may be provided by treaty
with such country.

(D) Resident foreign corporations—
A resident foreign corporation is not
taxable at the rate of 15 percent upon
the. items of fixed or determinable an~
nual or-periodical income enumerated
in section 231 (a). A resident foreign
corporation is liable to g tax of 19 per-
cent upon its special class net income,
that is, its net income from sources with-
in the United States (gross income from
sources within the United States minus
the statutory deductions provided in
sections 23 and 232) less the credits
allowed against net income by section
26 (a) and (b). (See section 14 (a).
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As used in section 231, section 119, sec-
tion 143, section 144, and section 211, the
phrase “engaged in trade or business
within the United States” includes the
performance of personal services within
the United States at any time within the
taxable year. Such phrase does not in-
clude the effecting of transoctions in the
United States In stocks, securitles, or
commodities (including hedging trans-
actions) through a restdent broker, com-
mission agent, or custodian.

Whether a forelgn corporation has an
“office or place of business” within the
United States depends upon the facts in
a particular case. The term “office or
place of business,” however, implies o
place for the regular transaction of busi«
ness and does not include a place where
casual or incidental transactions might
be, or are, effected.

ART. <2312, Gross income of foreign

corporations—In the case of a forelgn

corporation, including a life insurance
company not carrying on an insurance
business within the Unifed Statés and
holding no reserve funds upon business
transacted within the United States (sco
section 201 (b) (38)), an insurance, coms
pany other than life or mutual not car-
rying.on an insurance business within
the United States (see section 204 (a)
(3)) and a mutual insurance company
other than life not carrying on an insur«
ance business within the United States
(see section 207 (a)), the term “gross
income” means gross income from
sources within the United States as de-
fined and described in section 119. (See
articles 119-1 to 119-14.) The items of
gross income from sources without tho
United States and therefore not taxanblo
to foreign corporations are described in
section 119 (¢). As to the definition of
a foreign corporation see section 901 (n)
(2) and (5). As to forelgn life insurance
companies, see article 201 (b)-2. As to
foreign corporations formed or availed of
to avoid surtax see article 102-4. As to
personal holding companies organized
under the laws of forelgn countries, seco
article 406-1. As to forelgn personal
holding companies, see Chapter XXXIV.

(a) Nonresident jforeign  corpord=
tions—A mnonresident foreign corpora-
tion is taxable under section 231 (a)
only on fixed or determinable annual or
periodical gross income recelved from
sources within the United States. Its
taxable income does not include profits
derived from the effecting of transoac-
tions in the United States in stocks, se-«
curities, or commodities (Including
hedging transactions) through a rest-
dent broker, commission agent, or cus~
todian, or profits derived from the sale
within the United States of personal
property or real property located therein.

(b) Resident foreign corporations.———
The gross income from sources within
the United States of a resident forelpn
corporation is not limited to the items of
fixed or determinable annusl or peri«
odical income referred to in section 231
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@), but includes every item of gross
Income which is treated as income from
sources within the United States, except;
those items which are specifically ex-
empt from taxation by statute or treaty
or which are pot taxable by the Federal
Government * under the Constitution.
(See sections 22 (b), 119, and 231 (d).)

A foreign corporgtion which effects
{ransactions in the TUnited States in
stocks, securities, or commodities (in-
cluding hedging transactions) through
a resident broker, commission agent, or
custodian is not merely by reason of
such transactions considered as being
engaged in frade or business within the
United States which would cause it to
be classed as a resident foreign corpo-
ration. However, a foreign corporation
which at any time within the taxable
year is otherwise- engaged in trade or
business in the United States or has an
office or place of business therein, being
a resident foreign corporation, is taxable
upon all income derived from sources
within the United States, including the
profits Ieahzed from such transactions.
A re51dent foreign corporation is also
required to include in its gross income
capital gains, gains from hedging trans-
actions, and profits derived from the
sale within the United States of personal
property, or of real property located
therein.

Arr. 231-3. Ezclusion of earnings of
foreign ships from gross income~—A
resident foreign corporation may exclude
from gross income under section 231 (d)
so much of its income from sources
within the United States as consists of
earnings derived from the operation of
g ship or ships documented under the
laws of a foreignr country, to the same
extent as provided in article 212-2 with
respect to nonresident alien individuals,

A nonresident foreign corporation is
not requiréd to include in gross income

"such income from sources within the
United States as is derived from the op-
eration of a ship or ships, whether or
not the foreign couniry under the laws
of which such ships are documented
meets the equivalent exemption require-
ments of the statute.

Sec. 232. Deductions—(a) In general—In
the case of & foreign corporation the deduc-
tions shall 'bhe allowed only if and to the
extent: that they are connected with income
from sources within the United States; and
the proper apportlonment and allocation of
the deductions with respect to sources with-
in and without the United States shall be
determined as provided in section 119,

. umder rules and regulztions prescrited by
the Commissioner with the approval of the
Secretary..

(b) Craritable, and so forth, contribu-

tions—The so-called “charitable contribu-

tion” ‘deduction allowed by section 23 (q)
shall be allowed whether or not connected
vﬁthincameﬁ'omsomceswithmthenmted
States.

" Art. 232-1. Deductions allowed foreign
corporations—{a) Nonresident Jforeign
corporations—A nonresident foreign cor-
poration is not allowed any deductions
from gross income from sources within
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the United States, the tax belng Imposed
upon the amount of gross income re-
ceived. (See article 231-1)

(D) Resident jforeign corporations.—
A resident forelgn corporation is allowed
the same deductons from its gross in-
come arising from sources within the
United Skates as are allowed a domestic
corporation under section 23 to the ex-
tent that such deductions are commected
with such gross income, except that the
so-called charitable contribution deduc-
tlon allowed by section 23 (q) is allowed
whether or not connected with income
from sources within the United States.
The proper apporfionment and alloca-
tion of the deductions with respect to
sources within and without the United
States shall be determined as provided
in section 119. As to forelgn life insur-
ance companies, see article 201 (b)-2.
As to foreign corporations formed or
availed of to avold surtax, cee article
102-4. As to perconal holding compa-
nies organized under the laws of foreirn
countries, see article 406-1. As to for-
efgn personal holding companies, see
Chapter XXXTV.

Sec. 233, Allowance of deductions and
credits—A forelgn corporation chall rccelve
the benefit of the deductions and credits
allowed to It in this title only by filing or
causing to be filed with the cellecter o true
and return of its total income
received from all sources in the United
States, in the manner prescribed in this title;
including therein all the informstion which
the Commisstfoner may deem ncocestary for
the caleulation of such deductions and
credits.

ArT. 233-1. Allowance of deductions
and credits—The benefit of the deduc-
tions and credits allowed a resldent for-
eign corporation can be had only by
filing or causing to be filed with the col-
lector a true and accurate return of its
total income received from sources
within the United States. Only items of

‘interest and dividends included in gross

income may be credited under section
26 (a) and (b). Inasmuch as a non-
resident forelgn corporation is taxable
under section 231 (a) only upon fixed or
determinable annual or periodical gross
income recelved from sources within the
Uhited States, such forelgn corporation
may not receive the benefit of the deduc-

tHons and credits by filing & return of

income.

Sec. 234, Credits agoinst taxr—Foreign cor-
porations shall not be allowed tho credits
against the tax for taxes of forelgn countrics
and possessions of the United States allowed
by section 1381.

Sre. 235, Returns—{(a) Tims of filing—
In the case of a foreign corporation not hav-
ing any office or place of business in the
TUnited States the return, In licu of the time

in section 63 (a) (1). sh:m be
made on or before the fifteenth of the
sixth month following tho clece of t!m ficeal
year, or, it the return is made on the basls
of the calendar year then on or before the
fifteenth day of June. X{ any forelgn cor-
poration has no cffles or place o! business In
the United States but has an asgent in the
United States, the retirn shall be made by
the agent.

(b) Ezemption

™

ceptions and under such regulations cs moy
e
Ject to tho tax impoced b"cgégcum 231 (a)
may be exempted from thn requiremsnt of
fillngy returns of cuch .

Ant, 235-1. Time and place for filing
returns of foreign corporations—(a)
Nonresident foreign corporalions—The
return in the case of a nonresidsnt for-
elen corporation must be made on or ba-
fore the d5th day of the sixth month
following the close of the fiscal year, or,
if the retwrn is made on the basis of a
calendar year then on or before the 15th
day of June. Xf a nonresident foreisn
corporation has an agent in the United
States, the return shall bz made by th2
agent. ‘The rehorn must be filed with the
collector of internal revenue, Baltimore,
Md. (Sce section 53 (b) (2).) For
fallure to make and file a reburn within
the time prezcribed, see gection 291. For
cases In which no retwn is required sce
paragraph (@) of article 235-2.

(b) Resident foreign corporations.—
The return in the case of a resident for-
elgn corporation, in lieu of the time
prezeribed in section 235, shall be made
on or before the 15th day of the third
month following the close of the fiscal
year, or on or bzfore the 15th day of
March if on the basls of the calendar
year. (See section 53 (a) (1).) The re-
turn must be filed with the collector of
internal revenue for the district in which
the resident forelsm corporation has its
principal place of business or principal
office or agency in the United States.
(See section 53 (b) (2).) For failure to
make and file a return within the time
preseribed see section 291.

ArT. 235-2. Return of income—(a)
Nonresident foreign corporations—If the
tax liabllity of a nonresident foreign cor-
poration is fully satisfled at the source a
return of income is not required. A non-
resident forelen corporation shall make
or have made a return on Form 1120NB
with respect to that portion of its in-
come received from sources within thz
United States consisting of inferest on
so-called tax-free covenant bonds en
which a tax of only 2 percent was with-
held at the source, and with respect to
any other fixed or determinable annual
or pericdical income upon which the tax
was not fully satisfied at the source, in-
cluding dividends received from a for-
elen corporation which are treated as
Income from cources within the United
States under section 119 (8) (20 (B),
and shall pay the balance of the fax
shown to be due.

() Resident foreign corporations—
If a foreicn corporation at any time
within the taxable year iIs a resident
carporation it shall make a full and ac-
curate rebin on Form 1120 of its in-
come received from sources mthm the
United States.

Szc. 236. Peyment of tozx—(c) Time of
payment—~In the cace of a foreizn corpo-
ration not having any office or place of
business in the United Stotes the total

from requirement—Sub-
ject to such conditions, limitations; and cx-4amount of tax impoced by this title shall be
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