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OCTOBER TERM, 1914. 

FRANK R. BRUSHABER, 
Appellant, 

against 

UNION PACIFIC RAILROAD COMPANY, 
Appellee . 

• 

TYEE REAi,TY COMP.A.NY, 
Pla.inti:f!-in-E1·ro1•, 

' · agai1ust 

No. 461i. 

CHARLES W. ANDERSON, Collector of No. 868. 
' Inte1·national Revenue, 

Defendant-in-Erro1·. 

EDWIN THORNE, 
Plaintiff-in-Error, 

agai1Mt 

CHARLES W. ANDERSON, Collector o.E 
International Revenue, 

Th!fendant-in-E1·ror. 

No. 869. 
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Now comes Frank R. Brushaber, appellant in case No. 
465 above entitled, and respectfully sho\vs to the court 
that the said case is an appeal from the District Court 

· of the United States for the Southe1·n District of New 
York; that the transcript of reco1·d was filed May 4, 1914, 
and has been printed; that said appeal is from a final 
decree .of the said District Court dismissing; a bill of 
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complaint filed by said Franlt R. Brushaber as a stock
holde1· ·of the Union Pacific Rtti11·ou.d Company against 
said Company a:-:i defendant, for n.n inj11nction rest1·ain
ing 1:1aid defendant from complying with the provisions 
of Section II of the ... \ct of Cong.Tess approved Octobe1· 
3, 1913, entitled ' 'An Aet to reduce ta1·iff duties and pro
vide rezenue for the GoverrJment and for othe1· pur
poses,'' llpou the ground that !:'laid Section is unconsti
tutional and ....,·oid a:nd that eomplian-ce the1·ewith would 
con:-;titute a v;aste of the a:-;sets of the defendant corpora
tion; that by said bill and by the assignments of er1·01· 

upon said appeal there is presentecl not only the question 
of the con::ititutionalit}· of :-:aid Section as a whole, but 
also, among· othe1· things, the question of the consti
tutionalit)y of tl1e provisions i·equiring the deduction 
and \vithholding· of ta:s:ei:i upon the income of ,indi\1d
uals arising or acc1·uing: from coupons or registered 
inte1·est, the constitutionality of pro·1;i.sions Jjmjting the 
amount of indebtedness of ~orporationl) upon which 
inter.est may be de1i11cted in ascerta.i11ing th~ taxable 
net income of such ieo1·porations, the constitutionality 
of prov-isions impo~ing a ta:s: upon tha.t pa1·t of the 
net income of corporationH which i8 derived f1·om. the 
net earr1ings of othe1· eorpo1·ationi::.l subject to lil\:e tax, 
together with the conl:'>titutionality of provisions invol\·
ing otlier classificationl::"I, disorimmations and inequaliti~s 
which are charged in the: bill to be unconstitutional and 
void. • 

• 

Comes also Tyee Realty Company, plaintiff-in-e1·l·or m 
ease No. 868 above entitled, and shows to the cou1·t that 
said case is brought in thi:::: ~ou1·t upon a \v1·it of e1·ror 
to the District Court of the United States for the South
ern District of New Yark tcr renew a final judgment 
dismissing the complaint; that the transcript of record 
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was filed March 12, 1915, and has been printed; that the 
said action was broug·ht by said Tyee Realty Company 
as plaintiff against Charles W. Anderson as Collector 
of Internal Revenue for the •Second C·olleetion District 
of the State ·of New York as def·endant, to recover a tax 
assessed against the said plaintiff by the Commissioner 
of Internal Revenue under the alleged authority of Sec
tion II of the ,said .Act approved October 3, 1913, which 
tax had been paid by the plaintiff to the defendant under 
protest and under duress; that by said complaint and 
the assignments of error in said case there are presented 
not only the question of the constitutionality of said 
Section as a whole, but also, among other things, the 
question of the constitutionality of the provisions of said 
Section designed to regulate the internal affairs ·of 1cor
porations organized and existing under the authority ·of 
·the several States in respect to their plan or method of 
capitalization . 

• 

Comes also Edwin Thorne, plaintiff-in-error in case 
No. 869 above eniitled, and shows to the court that the 

· said case was brought in this court upon a writ of error 
to the District Oourl of the United ,States for the South
ern District of New York to review a final judgment .of 
said -court dismissing the complaint; that the transcript 
of 'record was filed March 12, 1915, and has been printed~ 
that the said action was brought by said Edwin Thorne 
as plaintiff against Charles W. Anderson as Collector of 
Internal Revenue for the Second Collection District of 
the State of New York as defendant, to recover a tax 
assessed against the said plaintiff by the O·ommissioner 
of Internal Revenue under the alleged authority of Sec
tion II of the said .&et approved October 3, 1913, which 
tax had been paid by the plaintiff to the defendant .under 
protest and under duress ; that by said complaint and 

• 

• 
• 

• 
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the UHHig11meut:,; of 1·1·1•t11· i11 :--ai(l 1·r1.::--e lhi:'re u1·1• i11'el"lent•:•d 

not only the lllle:->tiou of the eon,,,titutionalit)· of ::::aicl 
Section al::\ n. ,,;hole, bl1t also, among other tbing·s, the 
constitutionalit)-· of the provision::i for the taxation of 
individuals having incomes exceeding t\venty thousand 
dollars ann11allv at val'\·ing· i·a.tes in ex.ce8s of the no1wal . .. •. 

tax, according· to the amo1mt of then: income::: . 

.. Uid the said Frttnk R. Brui::hu.ber, Tyee Realty Com
pany a11d Edwin Tho1'11e :::ho\\· further that the que:-:tionl:l 
in\·011-·ed in said c•ase8 are c1uestions of great public in
terest both as affecting· the re-v-enut's of the government 
and the rig·hts and inte1·ests of pe1·sons and co1·pora
tions a'Bsessed for ttt.~tttion pu1·i:;unnt to said Section; that 
a. decision of sn.id •cases before December 1, 1915, i~ 
clesirable ill 01·der that CongTess may have opport11nity 
to take anv action deemed nece8sarv or advisable in vie'" • • 
of s11eh decision before the time appointed fo1· as:;essing 

• 

the ta:s: for the year 1915; that it will not be pos:::ible £01· 

said cases to be reached for argument in tjme to permit 
of such a decision ullless tl1ey be advanced; that it is not 
the object of said appeal or said \'f'rits of erro1· to 
question the gene1·al authority of Congress to establish 
an income tax for the purpose of p1·oducing i·evenue, 
but mainly to ·Challenge t.he a11thority of Congress to 
enact p1·0TI.sions that under the guise of imposing an 
income tax actuallv and in effect exact from citizens • 
pecuniary contributions based upon discrjminations and 
classi:lications that are founded upon differences that 
bear no just i·elation to the act in respect to which the 
classification is proposed and that are arbitra1·y and i1n

reasonable and actually and in effect penalize individuals 
and corporations \\ho do not .conform to ce:i:tain stand
ards of \Vealth or organi.zation set up by Congress in 
the said Act. 

' 
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The said appellant and the said plaintiffs-in-error 
the ref ore pray that these cases may be advanced to be 
heard t0gether and ass~gned f 01· argument on such day 
as the court may fix. _ · 

• 

D·ated New York, April 15, 1915. 

• 

• 

JULIEN T. DAVIES, 

Of Counsel for Frank R. B1·ushaber, Appellant, 
and Tyee Realty Company and Edwin Tho1·ne, 

Plaintiffs-in-Error . 

• 

• 
• 
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SUPRE::\1:E COURT OF THE UNITED STATES, 

OoroBER TERM, 1914 . 

Fn...\.NK R. Bn.•:r:-:H.\.BJ:n., 
A1•1•ell:i.nt1 

aaai1ist 

lT NI1JN P .-..cwrc R.rar.0.1.u Co~IP .\NY, 
,\.1•1·,•ll\'(', 

TYEE RE.\LTY COllIP.1.NY, 
Plaintiff-:in-Error, 
• 

a[Jainst 

No. 46:>. 

CH.IBLE:.\ W. .A.Nn:r:n."'1JN, Colll:'<:tor of No. 8fl3. 
International RKvenue, 

D\'f t'n•i:i.nt-in-Err,•r. 

EDWIN TEIOR}."1::, 
Plaintiff-in-Error, 

C11Jwi1ist 

Cn.mLE.'4 W. ANDEn.~oN, C-0llector of 
International Re-venue, 

D.-fe-n•hnt-:in-Error. 

• 

Srns: 

No. 81.i!>. 

You wrr.r, PLEA.SE TA.Kn NOTICE that a motion, of 'vhich a 
copy is hereto annexed, ,,·j]). be presented to the Supreme 
Court, at a Term thereof to be held at the Capitol in the 
City of Washington, on the 26th day of Ap1il, A. D, 

• 
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1915, at the opening of court on tl1at day or as soon 
' 

thereafter as counsel can be heard. 

Dated, April 15·th, 1915'. 

JULIEN T. DAVIES, 

Of Counsel for Frank R. Brushaber, Appella11t, 
• 

and Tyee Realty Company and Ed win Tl1orne, 
Plainti:ffs-in-Erro1·. 

• 

To HENRY W. CLARK, EsQ., 

I 

Solicitor for Union Pacific Railroad 
Company, Appellee. 

H. SNOWDEN JYIARSH.A.LL, ESQ~' 

United States Attorney·.for t11e , 
Southern Districb of Ne\v Yorl\: 1 

Solicitor for Charles W. Anderson, 
Defendant-in-Error. 

HON. THOMAS w. GREGORY, 

Attorney-General of the United States . 

• 

• 

' 

• 
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OCTOBER TERM, 1915. 

FRANK R. BRUSH.A.BE~, 
Appellant, 

AGAINST 

UNION P .ACIFIC' RAILROAD Oo~
PANY~ 

Appellee. 
-

> 

No.140. 

BRIEF FOR APPELLANT. 

In this case the Court is asked to review the 
record made up l)y the final judgment of the Dis
triGt Court for t·he Southern District of New York, 
dismissi11g ·the cause on den1urrer. 

'l'he case· presents the constitutionf!,lity of ce1·tain 
provisions of the Income Tax Law of 1913, consti
tuting Section 2 of the Act of October 3, 1913, 
adopted at the first sessio11 of the Sixty-thi1·d Con
gress, and entitled ''An Act to Reduce Tariff Duties 
and Pr(>vide Revenue for tl1e Gover11ment and for 
Other Purposes''· 

The action was broaght on the eq11ity side of the 
Court by th~ appella11t,. a stockholder of the defend
ant, to enjoin tqe latter from complying with the 
provisions of said statute, including the making of 
returns and paying taxes deducted from the in
come o~ others. 
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Statement of Facts. 

The bill ave1·s as follows: Thedefenda11t is a Utah 
corporation, with its exPcutive offices in New 
York City. By its charter ancl By-Laws the 
gene1·al cont1·ol of its business and affairs is en
trusted to the di1·ecto1·s as a board a11d an executive 
committee of that boa1·d. The plaintiff owns 500 
sbares of the defendant's stock (Rec., pp. 2-3). 

The defendant has charter power to engage in 
business as a common carrier operating a line of 
railway fo1· that purpose and a1so to mortgage its 
linfs, to a0qui1·e pt·operty including the stocl\:s of 
other railroa<l co1·porations, and to operate, by lease 
or b)' contract, lines of 1·ail1·oad belonging to other 
companies. Its outstanding preferred stocl:;: amounts 
in pa1· value to ninety-11ine mi.Ilion five hundredforty
three thou1:1and fi'>e hundred dollo:rs ($99,643,501)) and 
its ciommon stoclt to tv.·o hund1·ed sixteen million 
six hu11d1·ed thi1·ty- three thousand nine hundi·ed 
dollars ($2It1,633,900). Upon botli of these classes 
of stocl\:, divil1ends have been paid fo1· many yeai·s. 
Pursuant to its chn.1·te1· powe1·, tl1e Oompa.11y has 
outstanding l1onds as follows~ 

$1UO,OOO,OOO par value of fiftj•-j·eat· four per cetlt. 
gold bonds due July 1, 194/T, with inte1·est paJ·n.ble 
sen1i-annuall)'; secu1·ed by fi1·st mo1·tgagA dated July 
1, 18~7, incl11ding ce1·tai11 asset~; 

$6ti,08l>,2~0 of fi1·~t lien and 1·efu11ding mo1·tgage 
bonds due June 1, 2008, '\\'ith inte1'e$t payable i::emi
annually; secu1·ed by mortgage dated June 1, 1908, 
cove1·ing ce1·tain li11es of rail1·oad. 

$37,4:35, 700 twenty.yea1· conve1·tible bonds due 
Jal)· 1, ll~2'T, 'vith intere:;t payabl•~ ~emi-annua11y; 
secured hy n:1ortgage date(l July 1, 1907. 

All bt1nds of each se1·ies contain t11a common 
''tax free clause'' obligating the mortgagor to pay 



the principal and interest. of the bonds without de
duction for any ·taxes which the Company may be 
requii·ed to pay or i·etain theref1·om under any 
present· or future law' of the United States, 01· of 
any state or political sub-division thereo'f (Rec., pp. 
8-4:). . 

The bill then recites th·e adoption of the Tariff 
Act of October 3, 1913, the second section of which 
contains tbe i'ncome tax law, and p1·oceeds to give 
the salient provisions of this statute (Rec., pp. 4:-10). 
Then the bill avers that the defendant comes within 
the p1·ovisions of this law. l[l 01·der to comply 
therewith the Company n1ust (a). make the return·s 
provided for the1·ein; (b) pay a normal tax of one 
per cent. upo11 its net income; (c) deduct and with
hold the normal inco111e tax of on,e per pent. on all 
coupons and inte1·est on its outstanding bonds with 
respect to every individual either a holde1· 01· owner 
of coupons or entitled to interest on bonds, who 
may not have filed with the defendant notice of 
claim to the exemption of $3,000 or $4,000, allowed 
by the statute, a11d (d) pay to the Government the 
tax of individt1als so dedt1cted and withheld (Rec., 
p. 10). 

· The bill then ave1·s that the <lefendant, and its 
di1·ectors co11t1·olling its affai1·s, intend volunta1·ily 

-in the futu1·e f1·om yea1· to year, to co111ply with tl1e 
provisio11s of the Statute in .the following respects: 

(a) It will make retu1·ns of net income and pay 
taxes imposed upon its net .income; 

(b) It will deduct and withhold the normal tax 
upon coupons and inte1·est paid to individuals who 
are holde1·s of its coupons 01· entitled to interest on 
its bonds; 

(c) It will make returns to the Government of the 
taxes so deducted and withheld; 



(d) It will pay these taxes to the Government; 

(e) It will 1·eta1·n to the Government its net income 
for the ten months of the yea1· 1913 f1·om Mo.1·ch 1, 
1913, to Janua1·y 1, 1914; 

(/) It will pay such tax upon its net inco1ne for 
said pe1·iod of ten months as may be imposed there
on by the Commissioner of Iute1·nal Revenue (\vhicb 
tax: will greatly exceed the sum of $3,000); 

(g) It v;ill i·eturn the amounts of the normal in
come tax deducted a11d i,vitl1held by it upon coupons 
and interest her~tofore paid by individuals \vho have 
not claimed the exemption of $3,000-$4,000. 

(h) It will pay ove1· the normal income taxes so 
deducted and withheld to tl1e Collector. 

'l'he bill then states tl1at unless i·e~t1·aiued by in
junction, the defendant will (a) on 01· b~f ore June 
30, 1914:, pay such i11con1e tax as may be a~sessed 
against it fo1· the te11 months of th~ yeu1· 1913; (b) 
on 01· be.fo1·e June 30, 1914:, pay the no1·mal income 
tax of 1 pt-r cent. deducted and withheld upon cou
pons and interest paid to indivicluals \\ho have not 
claimed the e:xer1iption of $3,(l(lll-$4,000j (o) in ensu
ing yea1·s, malre sucl1 i·etu1·ns and deduct and r·1ith
hold and pay such taxes as the prov1&ions of the 
statute pu1·po1·t to requira (Rec., pp. 10-11). 

The bill then p1·oceeds to analyze this 1:1tatute in 
the light of its validity undt-1' the constitutional 
limitations imposed upon Oong1·ess (Rec., pp.11-24). 
It then concludes that the provisions of this act con
stitute one entire independent system of taxation; 
and that, inasmuch as the provisions which have been 
referred to are unconstitutional and void, the stat
ute is in all respects unconstitutional and void, and 
any tax. which may be levied tl1ereunder upon the 



5 

def end ant is and will be unconsti·tutional in evei·y 
:respect (Rec., p. 24). · 

The bill alleges that the suit is not collusive. It 
shows that due demand was made ·by the plaintif): 
upon the Oompany's board of directors that the 
Company should refuse to comply with the provisi.ons 
of sai·d act, a11d should take such action as might be 
necessary to test its constitutionality and that this 
demand was- wholly refused,. T-he bill further says 
that it will be impossible to have this action of the 
boa1·d of directo1·s rev-iewed by the stockholders of 
the Oompany, because the next meeting of the stock
holde1·s would not take place 11ntil late in the year 
1914, before which time the threatened action of the 
dompa11y with respect to taxes imposed for the year 
1913 V11 ould be consummated; and that a speci~l 
meeting of the stoclrholders ca11 only \)e had by order 
of the board of direotors 01· the execu-tive committee, 
or by written application of stoclrbolde1·s owni11g not 
less tl1.an one-third in amount of tl1e capital stock. 
111 view of the position taken hy the defendant's 
executive committee, it would be useless to apply tQ 
it or to the board to call a special meeti11g; a11d ir;i 
view of the la1·ge nurnbe1· of stoc~kholders and thi=:, 
necessity of publication of notice of a sp~cial meeti11g 
for th1·ee weeks, it would be impossible to obtain the 
co-oper~tion of a sufficient i1umber of stockholders 

" 

and the publication of i1otice withi11 ·any reasonable 
time (Rec., pp. 24-5). 

T'1e bill then avers that the malring 0£ these re
tu·1·ns, apd paymeQ.t of tl1e taxes, will result in a 
g.reat div.e1~sion and misappr·opriation of the cor
porate assets, and ]essen and diminish the interest 
of ·the ·shai·eholders. in .the -corporation, that unless 
inju11ctive relief is granted, the defendant will pay 
taxes £01· 1913 a11d -each year in t:Q,e futureJ and will 
also lose the taxes unnecessarily paid in -behalf of 
-i,ts bondholders; or ·the Company will Qe put .to great 
expense to ascertain which of ·its bondholde1's are 

• 

• 
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~xempt from the statute1s operation, and to bring 
numerous suits against the officers of the Gove1·n
ment to i·ecover back the taxes thus paid. It is 
alleged that in any such sl1its the issues to be de
termined would involve the same issues offered by 
this bill, and that issues can be determined mo1·e 
speedily and conveniently in t11e present action, and 
the granting of the relief will prevent a multiplicity 
of suits (Rec., pp. 25-6). 

The amount of taxes upon the defendant's income 
for 1913 exceeds $300,000. The taxes already de
ducted by the company on account of its bo11d
holde1·s' income, who have not claimed exemption, 
and with respect to \vl1om tbe defendant has cove
nanted to pay taxes required to be withheld, amount 
to over $6,000. 

The bill then ave1·s that the plaintiff bas no ::ide
quate remedy at law; states that it is filed in behalf 
of the plaintiff and all othe1· stockholders who may 
contribute, and prays for the following relief: 

(1) That the provisions of the incon1e tax la\v re
lating to maki11g retu1·ns of net income and payment 
of taxes imposed upon the net income of co1·pora
tions, particularly \vith i·espect to the pe1·iod f1·om 
Ma1·ch 1, 1913, to October 3d, 1913, be adjudged 
unconstitutional, so far as any tax is sought to be 
imposed thereby upon the co1·po1·ate defendant. 

(9) That the defendant be enjoined from malting 
a return of its net income 01· paying any tax tbe1·eon, 
particularly for the said period from Ma1·ch 1, 1913, 
to October 3, 1913, 01· from paying any taxes upon 
income received as dividends upon the stocks of 
corporations held by it which are subject to taxa
tion upon their incomes under said Act. 

(3) That the provisions relating to deduction at 
the source of taxes upon the income of the Com-

• 
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pany's bondholders and making returns and paying 
such taxes be declared uncoustitutional. 

(4) That tl1e defendant be enjoined from making 
any return of taxes upo11 its coupons or i·egistered 
interest relating to its outstanding mo1,tgage bonds, 

• 

or deducting or withholding a11y such tax, 01· from 
paying the sau1e to any collector. 

(5) For a temporary inju11ction to the same effect, 

The defenda11t demurred to the bill upon tl1e 
ground that Section 2 of said Act was in all respects 
constitutional and valid (Rec., p. :3C) a11d the Court 
sustained the demurrer and dismissed tl1e bill on 
tpat ground (Rec., p. 31), 

Specification of Errors . 

The appellant presents the following assignment 
of e1·rors upon which he relies upon this appeal 
(Rec., pp. 32-3). 

Fir«~t: That the Court er1·ed in adjudging that sec
tion 2 of the Act of the fi1·st session of the Sixty
third Cong1·ess, which became a law 011 October 3rd, 
1:913, generally k11own .as the Tariff Act, is conRtitu
tioual and valid and that said section was not viola
tive of the third clause of the second section of 
Article I at1d the fou1·th clause of the ninth section 
of Article I and the fii·st clause· of the eighth section 
of Article I and the in1plied limjtations artd restric
tions upon the taxing power of the United States 

• • • 

contained in the Constitution of the United States 
and of Article Vo( the atneudrnents to the Oonstitu-

" tion of the United States. 

Second: That the Court er1·ed in adjudging that 
the provisions of section 2 of the Act hereinabove 

• 

• 

• 

' 
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referred to relating t.o making returns of net income 
and payment of taxes imposed upon the net income 
of corporations, so far as any tax is sought to be 
imposed the1·eby upon the pl·ope1·ty of the defendant 
Union Pacific Rail"·ay Company by reason of the 
receipt of income prio1· to October 3rd> l(t13> are 
constitutional and valid. 

Thi1·d: That tl1e Cou1·t er1·ed in adjudging that 
the provisions of section 9 of the Act hereina.bove 
refer1·ed to pur~101·ting to impose upon the Union 
Pacific Rail1'l')ad Company the duty of deducting 
a11d withholdi11g taxes upon income of individuals 
arising 01· acc1·uing from coupons or registe1·ed in
terest and making i·etu1·ns and payments to Col
lectors of Inte1·nal Revenue with i·e:;pect to such 
amounts i::o ~·ithbeld, a1·e co11stitutional and valid. 

Fou1·th: That t11e Oou1·t e1·1·ed in adjudging t.hat 
the p1·ovisions of section 2 of t11e Act herei11above i·e. 
ferred to relating to making i·eturns of net income 
and payment of taxes impo::;ed upon the net income 
of corporat.ion:::, so f a1· as a tax is sought to be im
posed upon the incon1e of tl1e defendant Union 
Pacific Rail 'vvay Company recei-ved as dividends upon 
the stocks of corporations held by it which were 
also subject to taxat.iou upon thei1· net income 
under said Act, a1·e constitutional and va1id. 

Fiftli: That the Oourt erred in not decreeing that 
the complainant was entitled to the relief prayed 
for, or some part thereof. 

Sixtli: That the Court erred ii1 dismissing the bill 
of complaint, witl1 costs. 
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POINT FIRST. 

The effect of the Sixteenth Amend-. -

111.ent was merely to waive the re
q uire1ne:nt of apportionment among 

' 

the States, in its application to a gen-
eral and unifor111 tax upon incomes 
from whatever source derived. The 
Income Tax Law of 1913, except in sQ 
far as the tax th~reby imposed is in 
rea,Iity such a general and unifo:rm 
tax on incomes, derives no support 
from the Sixteenth Amendment. . ' 

' 

Not only the language of the Sixteenth Amend
ment, but judicial histo1·y leading up to its passage, 
clearly shows it.s purpose and the construction which 
should be placed upon it. 

Article 1, Sectioµ 2, Subdivisio11 3 of the Oonsti~ 
tution provides: 

'' Reprer;ien.tatives ·and direct taxes shall be 
apportioned am.ong the several states w bich may 
be i11cluded within this Union, according to 
their i·espective numbers, \vhich shall be de
te1·,nlinecl by ad.:Jing to the whole number of 
free persons, incl~1di11g tl1ose bound to se1·vice 
fp1· a te1·m of yeq,rs, and excluding Indians 
not taxed, three-fifths of all other persons,'' 

A1·ticle 1, section 9, subdivision 4 p1·ovides: 

'' No capitation or other direct t.ax shall be 
laid, unless iu p1·oportion to the census or 
enume1·ation herejnbefo1·e directed to be taken.'' 

A census was provided for \\'itllin three years 
from the fi1·st meeting of C9ngress, aud the1·eafter 
every ten yea1·s. 

It is part of the history of .the Constitution, geu
e1·ally know11 and :t;'ecognized, that the pur:pose of 

• 
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the p1·ovision just quoted was to p1·event Co11g1·ess 
f1·om imposing a direct tax which V\o'ould constitute 
a dispropo1·tio11ate bu1·den on any part of the Union· 

Scltoley vs. Rew, 23 \Vall. 331. 
}Vard vs. Maryland, 12 Wall. 418. 

Cong1·ess, in 1894, adopted an Act entitled '' An 
Act to i·educe taxation, to provide rev~11ue for the 
government and fo1· other pu1·poses, '' by which a 
gene1·al and uniform tax \Vas imposed upon all in¥ 
con1es f1·om whateve1· source de1·ived, accrued or 
received after J anua1·y 1, lSOt>, and exceeding fou1· 
thousand dollar::.:. in any yea1·, for each taxpaye1· or 
g1·oup of taxpaye1·s co11stituting one family. 

In Pollock v. Farme1·s Loan & Tritst Co., 158 U'. 
S. 601, tl1is Cou1·t, in declaring the Act of 1894: to 
be unconstitutional, const1·ued the above-quoted 
clauses of the Constitution as ordaining that no 
direct taxes co11ld be Ievit>d u11le~s i11 p1·opo1·tion to 
the enu1r1e1·ation; and held that a tax on income, 
whethe1· f1·om i·eal 01· pe1·sonal p1·ope1·ty, is a di1·ect 
tax upon the p1·ope1·ty from which the income is 
derived. 

It was these cot1l:ltitutional p1·ovisio11s ''' l1ich, p1·io1• 
to 1913, stood in the way of any income tax j111-
posed without tl11po1·tionment . 

The Sixtee11th An1eudmeut, i·atified Ma1·ch 1, 
1913, p1·ovided: 

'' The Cong1·ess shall ho.ve powe1· to lay a11d 
collect taxes on incomes fron1 \'.'bateve1· sou1·ce 
derived •vithout apportionment among the sev
e1·al Stutel:l and without i·ega1·d to any census 
or e11uroe1·ation.'' 

'I'he evident pu1·po~e of this amendn1ent was not 
to aba11don tl1e former policy of safegua1·di11g the 
se,·e1·al sections of the Union agai11st disp1·opor
tionate taxation, but merely to substitute an ap
-po1·tionment acco1·ding to ''incomes from whateve1· 
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source derived,'' in lieu of a per capita apportion
ment. , 

The utmost care was used and the cleare.;.t in-
tention displayed to i·e111ove the necessity fo1· a per 
capita appo1·tionment; ·but there is no evidence of 
an intention to change the spirit or effect of ·the 
Constitution in any other re.spect. The expression 
of tbe purpose to ab1·ogat_e merely the 011e limitation 
excludes the implication of a p.urpose to affect any 
others. The income tax. contemplated by the~imencl
ment is, accordingly, an incon1e tax p1·eser:viog in 
all respects rights secured by the Oonstitutio11, but 
freed from the necessity of per capita appo~tion
ment. Congress, when it came to legislate on the 
subject, found. its powers in .no wise b1·oadened by 
this amendment save in the one respect mentioned. 

Construction of the Amendment. 

Obviously, it was not in favor of any and every 
- -

piece of legislation which Congress 1uight choose to 
call an income ta.x, that the Amendment was in
te11ded to ope1·ate, but only in favor of a ''tax on 
incomes from whatever ·Source derived,'' according 
to the fair and natural import of those wot·ds and 
the se11se in which they would ordinarily be un(1e1·
stood by the people who th1·ough their lawful i·epre
sentatives adopted the Amend1i1ent. From this it 
follows; as ~·e con,te11d, that the Sixteenth Amend
ment bas no application, for example, to 

(a) A tax upon incomes artificially created by 
statutory definition, but only to ~ tax on true net 
incomes coming fairly w.ithiQ the meanitig of the 
wo1·d as co_mmonly use\i and understood at the time 
when -the A.mendment was adopted and ratified. 

(b) A tax upon a specific kind of property, tneas
u1·ed by income; as, for e:xample, a tax of ten per 
cent. 011 the il)come of all gold mines in the United 
States. --, . 
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(c) A tax on a particular form 01· mode of owner
ship of p1·ope1·ty, measured by income, as, for ex
ample, a tax on rents 01· on the p1·ofits of leasehold 
estates. 

(d) A tax upon a specific class of persons, meas
u1·ed by income; a:;, for example, a tax of ten per 
cent. on the income of all unmarried men. 

(e) A tax upon money 01· property which is not 
income at the time whe11 it is ta:x:ed although it 
may have been i·eceived as income at some prior 
period. 

(f) A tax in the forn1 of forced labor in malting 
dedl1ctious aud payments out of the income of 
otherB, not resting upon any p1·inciple of classifica
tion or other method of distributing tl1e burde111 ex
cept the convenience of the gove1·nment. 

As bearing upon the const1·uction of the Sixte11nth 
Amendment in the application to such problems, 
the fundamental tl1ougl1t wl1ich \\'e desire to p1·esent 
is that it was not the intention of those \Vho 
adopted and i·a.ti:fied that .Amendment, no1· is it 
fairly within the language of the Au1endment, to 
invest Congress with a powe1· of i·egulation and 
control, by means of disc1·iroioati:og taxes, over all 
the activities of life which involve the p1·oduction of 
income, or over all the details of existence on the 
pa1·t of those who receive income; but only to 
strengthen the powers of Co11gress in respect to the 
production of revenue, by substituting one safe
guard in lieu of another, as a p1·otection against 
oppressiv-e t1·eatmen t of any seution or pa1·t of the 
Union. 

The requirement of generality and uniformity is 
inherent in the language of the Amendment. The 
aw to which the Amendment is by its te1·ms appli-
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cable is one taxing incomes only. A Jaw which 
places the burden of taxation partly on incomes 
because they are incomes and partly upon specinc 
kinds of property 01· forms or modes of ownership 
o,£ property or other sources of income· is not a tax 
on incomes pure a11d simple such as tbe Sixteenth 
Amendment contemplates; and, therefore, to the 
extent to. which it involves di1·ect taxation, it can 
b~ justified, if at all, only upon some ground other 
than that afforded by the Sixteenth Amendment. In 
determining on what th17 tax rests, it is the incident 
or quality whicl1 draws down the burden of taxa
tion which must be considered. If upon a gep.e1·al 
income tax law ther~ has been engrafted a pro
vision that the .income from sugar plantations shall 
be taxed at the rate equal to four times the normal 
tax, tl)e.prov.isjon.for the additio11al rate, according to 
the Qrdinary use of lang,uage and the ordinary cu1·rent 
of thought, does not constitute a tax upon income, 
but a tax upon sqgar plantations. It is the cha1·acter 
of the source of incon1e and not the me1·e fact of the 
reqeipt of income that draws do\'ITn that part of the 
burden. Likewise, if there were engrafted upot1 a 
general income tax law a provision that tl1e income 
f1·om real property not occupied by the owner should 
be ta;xed at f ou1· times the no1·mal rate, such addi
tio11al provision would not be in substance and truth 
a tax upon income, but, to the extent of the addi
tional bu1·d:en of three per cent., it would be a tax 
upon the i·elation of landlo1·d and tena11t that is to 
say, t1pon a form or moae of holdi11g and using prop
erty, deriving its authority wholly from State laws 
and exempt from th~ coutrol of the National Govern
ment under the general systen1 or the distribution 
of gove1·nme11tal powers embodied in the Constitu
tion. Discriminations, inequalities, exemptions and 
a1·tificial rules of computation are excluded from 
a;ny income tax law which purpo1·ts to derive its 
authority from _the Sixteenth Amendment, because 

• 
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they necessarily involve the taxing of something 
other than income, whereas the evident pu1·pose of 
the Amendment is to i·elax the constitutional i·e
quirements desi~ned to protect the various sections 
of tl1e community against oppressive and disp1·opo1·
tionate taxation only in favor of a general and uni
form tax on net incomes fo1· the purpose of 1·evenue 
only, which, by its inherent nature, would neces
sarily serve substantially the eame purpose as tl1e 
constitutional provisions which we1·e relaxed in its 
favor. 

Manner and order of presenting specific questions. 

In the subsrquent points of this b1·ief and the 
briefs filed in the t'i\>~o cases which are to be a1·gued 
sirou1taueouf:ll)· herewith, it is a1·gued that the In
come 'fax Law of 1913, in many i·espects, goes 
beyond the constitutional lin1its of the taxing powe1· 
of Congress and particula1·ly that it imposes di1·ect 
taxes without apportionment in cases not coming 
fairly within the spirit and letter of the Sixteenth 
Amendment. The specific objections to the act a.re 
discussed at length 011ly in the particula1· cases 
v1rhere they ha,·e a di1·ect nud mate1·ial bea1·ing 
upon the rights and interests of the several appel~ 
lants before the Court. No objection is u1·ged 
unless it is applicable to a conc1·ete case presented 
by the pleadings. The grounds of objection dis
cussed in these th1·ee cases by no means exhaust 
the list of those to which the Act is fairly sub· 
ject. In the bill in the Bri1sliabe1· case (Rec., pp. 
13-23) many otht:"1'i3 are suggested, but it is considered 
that the fundamental principles involved in the dis
cussion will be adequatio•ly p1·esented fo1· decisiont by 
keeping these briefs 'vithin the limitations above 
stated. 



15 

Comparison of Present Income T~x Law "\Vith prior 
Laws. 

It1 respect to discriminations, inequalities, artificial 
definitions and .indirect penalties having no relation 
to the production of revenue, the present Incoh1e 
Tax law not only goes fat' tJeyond any of the forme1· 
laws passed by. Congress bt1t be3:ond any precedent 
to be found in the whole history .of :finai1cial lPgisla
tic>n. Eve11 the laws passed du1·ing the pei·iod of the 
Civil War, whe11 the constitutional limits upon tl1e 
powers of Congress were poorly defined apd patr·iotic 
reasons l?d to general acq uiescence in a11y measures 
deemed necessary to sustain tl1e public credit, con
ta,it1ed fewer objectionable featu1·es than are found 
iz1 this law of 1913. The Act of 0 A ggust, 1861, 
placed a tax of 3 per cent. on incomes ge11erally with 
an exen1ption of $800, but it waA ih no respect i·e
troactive, contained no p1·ovision in regard to col
lection at the source, a11d provided for no sur·tax. 
The Act of 1 July, 1862, contained no i·et1·oactiv:e 
feature, but provided for a sur·tax, and in placing a 
tax upon- certain corporations authorized thetn tQ 
deduct the tax frorn paylnents made on account of 

• 

divide11d's to othe1· parties, and also p1·ovided that 
there sho11ld be deducted' by the paymasters and all 
disbursing officers of the tJ nited States Govern merit. 
a tax leyied upon all salaries of officers or payme11ts 
to pet'sons in the civil; military, naval or othe·r em .. 
ployment or service of the United States, includi11g 
senators and representati:vef!. and <lelegates in Con- . 
s1·ess. Tl1e Act of 30 J t1 ne, 18134, placed a tax on 
incomes fo1· the year endi11g the 31st of Dece1nber 
following, provided fol' partial collection at the 
sou1·ce, div.idends being ta4ed i11 the hands of ce1·tain 
corpo1·ations and the stockholdt>rs pe1·mitted to de~ 
duct the amount from their estimates. The tax was • • 

5 per cent. on incomes in excess of $600 and not ex-
ceeding $5,00Q, 'T-1/2 per cent. on incomes in excess 
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of $5,000 and not exceedi11g $10, 000, and 10 per cent. 
on incomes in excess of $10,00L). 

The J oi11t Resolution of 4 July, 1864, levied a spe
cial incon1e tax '' for tl1e yea1· ending the 3 lst day 
of Decen1be1· next p1·eceding the time he1·ein named.'' 
The Act of 14 July, 1870, contained a provision in 
regard to deduction at sou1·ce by banlts and trust 
companies. It "''as to be collected only fo1· the 
years 1870 u.ud 1871. 

~ti.ll of these taxes were di1·ect taxes. No pro
vision was made fol." appo1·tionment. The entire 
legislation was unconstitutional. 

As Mr. Justice FULLER says in the Pollock case, 
157 U. S., at page 573, 

'' 'fhese acts g1·ew out of the '"a1· of the re
bellion, and were, to use the language of Mr. 
Justice Miller, 'pa1·t of the system of taxing in
comrJs, ea1·ninp;s and p1·ofits adopted during the 
late war and abandoned as soon afte1· that 'va1· 
was e\)ded as it could be done safely' (Rail.t·oad 
Con1pany t'S. Oollecto1·, 100 u. s. lj!):J, ul.18).'' 

The p1·ovisions in regat·d to deduction at the 
sot1rce caused inconvenience and confusion, \vbich 
only the ne-cessity of 1·aising large amot1nts of 
mone}· in a flhort time seemed to justify. In Barnes 
v. 1.'lie Railroads, 17 Wall. 294, the Cou1·t, at page 
304, said: 

'' Diff~1ent regulationci fo1· the assessment a11d 
collection of the income taxes of every l\'.ind "''ere 
prescribed in the prio1· la\\'S imposing i11ternal 
l'evenue duties, but the)· were not in all respects 
satisfactory, a11d man}' controve1·sies l1ave ai·isen 
calling in question the action of the revenue 
officers in their effo1·ts to enforce the collection 
of that b1·anch of the public revenue. Con~ 
t1·ariety of decision bas i·esulted in some in
stances, and the Ci1·cuit Oou1·t has decidt:d in 
one case that a i·ail1·oad company could not de
duct and "·ithhold the amount of such a tax 
from a dividend due and payable to a non-1·esi~ 
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·dent atien, the presiding Justice being ·of the 
opinion that the language of the prior act did 
not warrant the conclq,sion that Congress in
tended to include such holders of bonds or 
securities in the category of the pe1·sons liable 
to such an assessment.'' 

• 

The p1·ovision in i·egard to the· deduction by federal 
disbursing officers of the ·tax from the salaries of all 
persons in the civil, military, naval or othe1· 
e_mploy1r1ent or service of the United States was 
ap,plied to the salaries of federal judges and was 
the sul)ject of a letter of protest by Ohief Justice 
TANEY, which lette1· b.y orde1· of the Court was en
tered upon the records of t11e court ob. the 10th of 
March, 1-863. It was, however, deemed u11patriotic 
by the fede1·al judges du1·ing the war to resist the 
collectio11 of the tax (Foster Income Tax, 2d Ed. 
;1915, ·PP· 96, 98). 
Th~ entire se1·ies of income taxes of the period be

ing unconstitutional because not apportioned, the 
va1·ious provisions found in this syste1n of taxation 
furnish i10 warrant for the constitutional propriety 
of sir11ilar provisions jn the present Act. rr'he pres
enP Act is not tempo1·a1·y in cha1·acter, and no stress 

• 

of ci1·cumstances silences the conte11tion that it 
should strictly confo1·n1 to all the constitutional 
guaranties. 

Conclusion . 
• 

The conclusion is evident that the income tax now 
authorjzed hy constitutional amendment to be laid 
without appo1·tionment must be a true and genuine 
income tax conforming iri extent, metl1od of collec
tion, and classification to the suprt:lme law of the laud 
in every respect except d~pendence upon enumeta
tion, and that the objections herein urged, had they 
been valid· before the Sixteenth Amendment, have 
equal vi1·tue now. 

• 
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In thus insisting that thfl SixtePnth Amendment 
be co11fined i11 its operatio11 to the real pu1·pose 
which called it into bi>ing '"·e believe that we a1·e 
seeking to st1·engthen and not to limit the fiscal 
powe1·s of Conp;ress. If Congress has the powe1· to 

. engraft upon an incC)me tn.x law exen1pLions, discrim
inations and inequalities or to favor po.rticula1· 
sectio11s and interests, the passage of such a law 
even in times of great national emergency, will be 
delayed by the struggle fo1· personal and political 
advantage, a11d in proportion as such st1·t1ggles are 
successful the substance of the law will be \Veakened, 
its adrninist1·ation be made mo1·e difficult and its re
venue-producing power diminished. 

If, on the otbe1· hand, it is now decla1·ed and 
known that unde1· the operation of the Sixteentl1 
Amendment the only income tax law that can be 
adopted without appo1·tionment is one ,,·hich is 
simple and di1·ect in its methods and general and 
uniform in its ope1·atio11, not on1y will tl1e financial 
position of the gover11ment l1e strengthenecl in times 
of emergenc)', hut the 01·iginal put·pose of th~ p1·0~ 
vision i·equiri11p; n.ppl)ttionmeut 'vill be p1·e~erved 
and made effecti,·e through the automatic ope1·ation 
of the i·equi1·timent thn.t the tax to be imposed must 
be a ~ene1·a] tax upon ''incomes ft·om \Vl1att:ver 
sot1rce de1·ived '', merely becaui::e they a1·e inco111es, 
and not because of thei1· size 01· thei1· sou1·ce or a11y 
othe1· quality or incident wl1atsoeve1·. 



• 

• 

• 

POINT SECON.D . 
• 

So much of the Act of October 3d, 
• 

1913, as subjects .certain co~porate 
·earnings to the normal tax of one 
per cent. as income of the operating 
corporation, and again subjects the 
same ~arnings to a like tax while in 
process of distribution to the benefi
cial owners through the instrumen
tality of an inter111ediate corpora
tion, operates as a disc~imination in 
the nature of a penalty on eorpora
tl.o~s holding st.ock in other corpo
rations and necessarily con:fticts 

' 

with the rig·ht of the several States 
to dete:rn::iine for the111selves the per-
1nissibie forms and modes of owner
ship of property. 

• • 

• 

· The general plan of the I11come Tax La\V is to 
tax income ·but once, no 1natte1· th1·ougl1 what 
numbe1· of hands it n1ay be tr·a11smitted fo1· distribu
tion to the beneficial ow11e1·. Only in so far as it 
co11forms to tl1is plan can the .Act be deerned to con
stitute a ge1J·eral income tax laVI• sucl1 as is con
te111i.1l~tec1 by the Sixteenth Amendrr1e11t. There 
have been eng1·a.fted upon the Act, however, certain 
provisions, rnanifestly 11aving no relation to tl1e pro
duction of revenue, which place a special bu1·den 
upo11 pa1·ticular forms or modes- of' owning prop
erty or distri·buting income. An instance of such a 
fo1·eign element, sepa1·able no doubt from the main 
body of tl1e Act, is the clause designed to discour
age corporaLions f1·orn· holdi11g stock in other cor--
po:r;ations. 
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Tl1e Act, by ParagL·aph B, sub di vision 1 of Sectiot1 
2, allovi.·s tl1e individual tuxpuj·e1· a deduction of 
''the amount i·eceived as dividends upon the stock 
01· f1·om the net ea1·nings of any corpo1·ation, joint 
stock company, at-sociation or insu1·ance company 
which is taxal>le upon its net income as bereinafte1· 
provided.'' 'l'l1ere a1·e no simila1· p1·ovisions in rega1·d 
to the corpo1·ate tax11aye1·, and no t;in1ila1· deduction 
is allo,ved to it. 'l1l11~ rei:;ult is that the co1·po1·ate 
taxpaye1· '1.'hic:b ov.•nti ::itock in othe1· co1·po1·ations is 
subject to a disp1·oport1ouate burden of taxation in 
the i1atu1·e of a pe11[tlt.v bai:;ed upon a c1a::;si1ication 
,,·l1ich roust be i·e:J;a1·ded as a1·bitrar)· because having 
no i·elation to any po~·e1· conferred upon Cong1·ess 
by the Constitution. 

'l'be situation can11ot be co11side1·ed to ue tl1e i·esult 
of oversight, fo1· tt1e deduction l1ere denied \Vas 
expi·essly allO\\"ed to co1·po1·ations unde1· Section 313 
of the '' Oorpo1·ute •rax Law 1

' of August 5th, lllO!I, 
and also undet· t3ection 2ti of the Income l'ax La\V of 
1894. 

Concrete operation upon tho pal.'ties to this cause. 

Tl1e bu1·c1en thus in1posed bears 11eavily upon 
the U i1ion Pacific Rail1·oad Oomp.tuy a11d upon 
the rights of the plaintiff. The bill 1:>l1ows 
that the defl:'ndant Railroad Company O\\'ns 
stoclt. of other cor1-:01·atiunt1 to t·he at:r1ot1nt of 
several millions of dollars in v-11lue and during the 
year 1913 received la1·ge sums of money as divi
dends on i:aid ::.tock (Rec., p. 17, fol. 28 ). .As 
is well know11 frotu other records in this Cou1·t 
the Railroad Compa11y is the O\\·ner of the en"&ire 
capital stock amounting to $100,000,0(10 of the 
Oregon Short Line Railroad Company which in its 
turn is the owne1· (except of 15 shares) of the entire 
capital stock amounting to :351),UOO,OUI) of the Ore
gon~ Washington Railroad and r;avigation Com
pany. Both the last-named corporation and the 
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Oregon 'Short Line are consolidations of the origi11al 
co1·porat.ions by which brancl1es and exte11sions of 
the U nio21 Pacific system were constructed, the use 
of separate subsidiary corporations for that pur
pose being compelled by fi11ancial reasons. 1'be 
growtll of e~ery g1·eat i·ail1·oad system in the cou11t1·y 
,shows the same history. Witr1out the gradual 
:;i.malgamating inst1·umentalities of leases, stock
owne1·ship, divisional mo1·tgages and me1·gers, 
those sy!:ltems would not hav~ been forn1ed so 
'l."apidly or· along such natural lines. 

The U 11ion Pacific Rail1·oad Company is also, as the 
records show, the owner of stoek in a fruit express 
company, an equipn1eut associ?.tion and various 

• 

other corporatio11s engaged in busi11ess othe1· than 
rai4·oad business, but incidental the1·eto. The ef
fect- of the discr·ir:nination agai11st co1·porations 

-
holdi11g stock in other co1·po1·ations contained in the 
Act of 1913, is in substance to compel the Union 
Pacific Rail1·oad Company to pay tl1e tax three 
times 11pon income de1·ived th1·ough· the i11stru
mentality of the Orego11-Washington Raii1·oad and 
Navigation Oompa11y, and twice in the case of in
come de1·ived through tl1e other cont1·olled corpo1·a
tious. 

It will scarcely be contended that Oo11gress has 
general power to i·egulate the form 01· mode of ow11-
ership of prope1·ty within the several· states. Still 
lef'ls l1as Oo11gress the power to impose a di1·ect tax 
upon p1·operty, withoL1t apportionment, because of 
the f or·m 01· mode of owne1·shiµ. Tl1e public policy 
of the several states upon the subject in ques~ 
tio11 is not uniform. In all the States tl'le ow11ership 
by i·aiJz·oad companies of the stock of other rfl..i]road 
companies, not having parallel or competing lines, 
is per.mi~ted 01· encou1·aged, In some states rail1·oad 
companies, while per1nitted to own stock in manu
facturing and mining corpo1·ations producing ma
teria1s suitable for use in the i·ail1·oad 11usiness, .are 

• 
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not themselves pe1·mitted to engage in any business 
other than tl1at of transportation. In othe1· sta.tes 
a different policy p1·evails. Except as inte1·state 
commerce may be directly affected, the gene1·al 
theory of the distribution of governmflntal powers 
embodied in the constitution i·equi.res that tl1e 
seve1·al States should have full poi.ve1· to give effect 
to their own views of public policy in such matters 
i,vithin their own borderi:;. 011e of the most im
po1·tant questions p1·es0nted by this ca::;e is wbethe1· 
Congr·ess can substitute its ov-.·n judgment upon 
such questions fo1· tl1at of the states responsib1e for 
the creation arid i·egulation of the corpo1·ations af
fected, under· the guise of a classification of co1·po1·a
tions, based upon differences entirely ut1ri.:llated to 
any powet· or function given to the Fede1·al Gove1·n
me11t by the Constitution. 

'rhe Union Pacific Railroad Company, like most 
otbe1· i·ailroad companies, is invested by the State of 
its creation with tl1e f1·ancbise to own and nianage 
its prope1·ty and to develop its S)'Stem anrl enla1·ge 
its facilities according to the methods which experi~ 
ence has shown to be best adapted to that end, 
inc1uding the construction of bra11ches and exten
sions and the provi~ion of new facilities and equip
ment by means of separatd subsidiary corpora.tions, 
£01· the purpose among othe1· things of convenient 
financing. Cong1·e~s assumes by the Act of 1913 to 
divide such corpo1·ations into t"'O classes, those 
which do and those whicl1 do not exe1·~ise, in the 
pa1·ticular mode here unde1· discussion, t.he f1·anchises 
given them by the State of their c1·eation fo1· the 
mo1·e effective acco1nplishment of their co1·po
rate µurpo:;es. A special and additional tax in 
the natt1re of an exc1·escence upon tl1e gene1·al sys
tem for the taxation of incomes is imposed upon 
those who exercise fully the franchises given to 
them, as it must be assumed, in furthe1·ance of the 
public policy of the Sta.te. This, we submit, is not 
reasonable classification. 
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Limitations upon the power of classification pos~ 
sessed by Cong·ress. 

'rhe power to make laws and impose taxes is a 
sovereign power and must be exercised with due re
gard to the natu1·e and limitations of the sovereign,ty. 
Wh~re sovereig·nty is divided, as it is unde1· our fa1·m 
of gove1·nment, the 1·easoµ,ableness or un1·easo1Jable
ness of classification depends somewlJat on the 
scope and· cha1·acter of the g~rreral legi'slative power 
which is bei11g exercised. A State h,av1ng plena1·y 
autho1·ity ove1· the details of dornestic life n1ay make 
classifications which would be out pf place in an 
act of Oong1·ess. Classification which would be ap
proved in a .ta.x law might be thoµght arbitrary in 
a statute passed in the exercise of the police power. 
A State which should classify me1·chants for the 
pu1·pose of taxation, acco1·ding as they did 01· did 

• 

not .exe1·cise the p1·ivilege give11 by Oo11g1·ess of dis-
tributing their me1·chandise through the mails, or 
the privilege of engaging in interstate commerce, 
would clearly be making a classification based upon 
matters outside the scope of its sovereignty (Guy 
vs. Baltimore, 100 U. S. 434). 'rhe same classifica
tion inade hy Oong1·ess might perhaps be held to be 

· within its po\ver. 
So we contend he1·e that Congress in c1assifying 

corporations £01· the purpose of taxation, acco1·d1ng 
' to thei1· pli:i,n or mode of owni11g p1·ope1·ty within 

State boundaries and under State-given franchises, 
is attempting a classification based upon a matter 
outside the scope of its sove i·eignty, a11d is, more
over, going far outside the scope of a general a11d 
uniform income tax law such as was contemplated 
by the Sixteenth A n1endruent. 

In this connection a distinction should be observed 
between the prin1ary powe1·s of Congress over mat
ters in respect to which plenary ju1·isdiction is given 
·by the Oq:pstitution and the secondary o:r ancillary 

• 

• 

• 
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powers, not exclusive in their natu1·e, '<'0 l1ich can be 
exei·cised only to the exte11t that t.hey a1·e necessa1·y 
or app1·opriate in aid of the primary po\\·ers. 

The powt>r of Oongret-s over fo1·eign comme1·ce is 
a prima1·y po"·e1·. It 111ay p1·ohibit such commerce 
altogetl1et· or may i·egt1lnt.e it 01· conve1·t it into a 
source of i·evenue according to any method 01· princi
ple of clas..,ification, not purely a1·bit1·a1·y, which it 
sees fit to adorit. The 8ame may be ~aid of the po'\\· er 
over t11e posto.1~e1·vicl:\01· ove1· i.nte1·state commerce 01· 

over t11e puhli(' la11d$. For this reason ta1·ifflaws must 
be looked upon ~·ith caution v.·l1eu tl1ey are1·efe1·1·ed 
to as precedents in other fields of tax ll"gislation. 

Oong1·ess also has powe1· to p1·ovide for the ad· 
minist1·ation of oaths and the exa111ination of wit-
11esses, hut this is not a p1·irna1·y power. It can 
be exe1·cised 011ly as an incident to son1e exe1·
cise of jurisdiction fl.o\vinp: fron1 the existet1ce 
of one 01· n101·e of the p1•imary pov.·e1·s (Kil
boiirn vs. Tltompson, 103 U. S. 168; In 1·e Ol1ap-

: man, 166 U. S. li61). Likewise Cong1·ess has 
·' powe1· to define c1·imes and p1·ovide fo1• thei1· pun

ishment, but this also is an ancillary, not a p1·i
ma1·y powe1· (U. S. vs. Fox, 95 U. S. 670; U. S. vs. 
Harris, 1(16 CJ. S. 629). In U. S. vs. Fox (supra) 
lYir. Justice FIELD delive1·ing the unanimous opinion 
of the Court said (p. 67.2): 

'' An)' act committed with a view of evading 
the legislation of Cong1·ess passed in the exeru
tion of any of its powers, or of f1·auflulently 
securing the benefit of such legi~lation may 
Jll'Operly bP made an off Pnse against the United 
State~. But an act comrnitted within a State, 
whethe1· fo1· a gootl or a bad pu1·pose1 01· \Vhetber 
wit.h an honest 01• a c1·io1inal intent, cannot be 
made an offense against tl1e United States, 
unless it have some relatio11 to the executio11 of 
a power of Co11g1·et;S, 01· to 80r11e rnatte1· witl1iu 
the j11risdiction of tl1e Unite,] States. An act 
not hai,·ing any ::iuch i·elatiou is one i11 l'ei::ipect to 
"·bich the State can alone legislate.'' 
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Congress has the power to tax and it is a v.ery im
portant power, but it is not a p1·imar_y power. It is 
not plenary and exclusive like the power over for-. 
eign comme1·ce. The producti·o11- of i·evenue is a 
pu1·pose of such urge11t necessity tl1at any featur·e of 
a tax law that is a.dapted to that end, a11d is not at, 
variance with a11y ~cx:p1·ess constitutional limitation, 
must be deemed valid. Discrin:1i11ations, exen1p
tions and inequaiities, however·, have no presump
ti Ve l'elation f,O tl1e f>roductio11 Of 1'6\7611Ue; tl1ey di
n1i11ish i·ather t11an increase the effectiveness of the 
law as a ti.seal 1neasur·e a11d, if justified at all, must 
be justified because of their i·elation to some othe1· 
matter within the jurisdictio11 of the sovereig11ty 
which makes the law, to w·hicb tbe taxing power 
n1ay p1·operly be ada11ted and rnade .subservient. 

All these conside1·ations lead to two conclusions: 

(l) Tl1e classification of the subjects of taxation 
c611tained in any tax la,v, in orde1· to be valid, must 
be based 011 ditfere11ces havi11g a i·easo11able J.'elation 
to son:te field of ju1·isdiction of the autho1·ity which 
imposes the tax. 

(2) The classification of the subjects of; taxation 
in an income tax law:, i11 01·de1· that such law may 
be entitled to the benefit of the Sixteenth A.n1end
ment, must have a i·easonable relation to tl1e p1·0-
duction of i·eve11ue from incomes without i·ega1·d 
to source. 

Holding stock in other -corporations is not a legiti
mate basis of cla!lsifi.cation in a fede~al tax law. 

That the p1·ovisior1s of the Act of 1913, here under 
discussion, will meet neithe1· of these tests. is i1n-
mediately apparent. There is Iio basis whatever 
for the classification found i11 the .Act other than 
a .certain p1·ejudice 

• 

holdi11g co111panies. 
which is in the air against 
By a holding company we 

• 
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understand a corpo1·ation which has as its main 
excuse for existen1:e the holding of stock in other 
coi·rJorations. Beeause some co1·po1·ations which 
hold stock in othe1· cor1101·atio11s a1·e holding com
panies, therefo1·e this Aet imposes a disp1·oportion
ate tax on all co1·po1·ations so situated, althot1gh the 
gene1·al question w hetl1e1· a co1·po1·ati1>n chat·tered 
by a State sl1all 01· i::bnll not be pe1·mitted to bold 
the stocl;: of anotht>l' corpo1·ati1Jn is a1.l 111ittedly be
yond tl1e jurisdiction of Oong1·e8S. 

This legislative tli:::i:.ippt'c>val of holding companies 
is sllO\Vll in othe1· pa1·ts of the Act. Subdivision 2 
of Sectio11 II p1'0\·i11t-s fo1· two cttf.-:es of presumed 
fraudulent pu1·1iose to e::;cape the tax: \Vhe1·e gains 
a11d profits a1·e pet 1nitteu to accumulate beyond tl1e 
1·easo11nble need:; of the busi11e~s, buch accumulution 
being ce1·tified as un1·eaeon:1ble by the Secr1-"ta1·y 
of the 'l'1'('asu1·y, n.1111 "·h~1·e the co1·po1·atio11, joint 
stoclt co1n1:1a11y 01· ti~soci:ttion is a 1nere lloldi11,g 
conipa?iJJ. In otl1e1· \\·01·ds, a me1·e l1ollling co1r1pany 
is for the retison alone tl1a.t it is sucl1, p1·esu1ned to 
be f1·audl1lent in pu1·pose. 

A more flag1·ant instance of arbitra1·iness in the 
exercise of tht\ t.axi11g po\ver could ha1·dly be irl1· 
agjned. Diviclendl:\ upon stock ownt'tl by a11 ii1di
vidual are taxed once "·hen the e~\1•nings of the 
co1·po1·atiou arti t:.'l.xecl a11d tl1ey are not taxed again. 
The san1e di\·id~ndi::, when tl1e stock is held by a 
co1·po1·atio11 1 a1·e taxed twice; once when t11e earnings 
of tl1e co1·po1·~ttion issuing the stoclt a1·e taxed, and a 
seco11d time wl1en the ea1·nings of the corporation 
owni11g tl1e stock ar·e taxed. A ce1·tain class of 
OVi'ne1·s is singled out fo1· special burden fo1· no other 
reason tha11 the disapp1·oval of Uougress i11 i·e:<pect 
to the methoii u~ed in holding title to thei1· prop
erty. 

It is ol)vious that tl1is p1'ocess of taxing the same 
a1nount of 111oney O\'tll' anrl over again '\Vould be re
peated as otten as the original dividend of the first 



corpo1·atiou issuing stock passed along tb1·ough 
d'ifferent holding compani~s and was represented in 
the eaz·nings of those compa,uies. The same amount 
of 111oney would be taxed as many times as it 
passed fron1 one holding company to anothe1·, 
and the p1·ocess of ta.xing it would not cease until 
the amol1nt of the first divi'tlend finally reacl1ed · 
the hands of individual owners. of the capital stock 
of the Jast holding company. In the case of the 
U11ion Pacific Railroad Oompa11y tl1is process 1·esults 
in tax·ing three times the earnings. of a corporation 
bav.ing a capital stock of $50,000,000. There is no 
i·easonable gro11nd of classification fo1· the purpose 
of taxation between an i11di:vidual ae. owne1· of stock 
of a corporation and a corporatioo. as owner of the 
stock of another corporation. To uphold such a 
disc1·in1ination would be to const1·ue the Sixteenth 
Atllendment as givi11g Congress the powe1· to tax 
incomes at differen·t rates according to the sou1·ces 
tbat 'Produced the incon1e. This is precisely the 
power that Oo1Jgress has sought to exercise in 
creating this disc1·imination betweer1 indivjrluals 
and corporation(.l as the <>wners of co1·po1·ate stock. 
The i11come of an individual when composed of 
dividends of corpo1·at,io11s is not subject to the 
no1·mal tax. The earnings of co1·po1·ations v.·h~n 
composed of dividenlls of co1·porations are subject to 
the normal tax. This discr·imiriatio11 ca1111ot be 
t1phel<1 on tbe ground that it is an excise tax upon 
corporations for or b:;' reason of doing business in a 
cor.por·ate capacity, for the burden does not fall 
upo11 all corporatio11s or upon those doi11g certain 
kinds of business. N 01· is it con:fi11ed to co1·pora
tions which do business at all. It is a bt1rden 
placed directly upon a feature of corpo1·ate existence 
which is distinct from the doing of business 
(McCoach vs. Minehill Railway Co., 228 U. 8. 295) • 

• 

' 

• 
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Authorities con<lemning arbitrary selection \\Il(ler 
the guise of cl::issifi.cation. 

In County of Santa Ola?·a v. Sout7iern Pacific R. 
Co., 18 Fed. 385 (affi.1·med 118 D. S. 394), Justice 
FIELD held that a tax la¥.· which discriminates be~ 
tween the assessment for taxation of the p1·ope1·ty 
of a corporation and of the property of individuals, 
giving individuals au exem[.>tion not granted to the 
corpo1·ation, was uncon~titutional. 'fhe Act tbe1·ein 
concerned dec1a1·ed that a mortgage, deed of t1·uet, 
contract or othe1· obligation should for the pul'poses 
of assessment a11d taxa.tiou be deemed an interest in 
the prope1·ty affected thereby, and provid~d: 

''Except as to rail1·oad a?id otlier qitasi pub· 
lio corporations in case of debts so secu1·ed, 
the value of the propert)' affect~d by such 
mo1·tgage, deed of ti·ust, cont1·act 01· obligation, 
less tl1e value of such t'ecurit)', shall be ai::sessed 
and taxed to the 0V1·ne1· of tl1e p1·ope1·ty and the 
value of l::\t1cl1 s~cu1'ity shall be ti.sse::.sed and 
taxed to the 0V1i·ne1· thereof.'' 

Justice FIELD nt pap:e 394: said: 

•' lnsta11ces of every day occu1·1·ence \\'ill show 
the effect of this di~c1·imination it1 a cl1..•a1· ligl1t. 
A natural person and a railroad company own 
togE1tber a l)a1·cel of p1,operty in t-qual propo1·
tions subject to a mo1·tgage. In estin1ati11g the 
value of the undivided half belonging to the 
natural pe1·son; half of tho amount of tl1e n1ort
gage is deduct€.d. In estimating the value of 
the undivided half bE:llouging to tp.e railroad 
company, no pa1·t of the mo1·tp;age Is deducted. 
The disc1·imination is n1ade against tl1e company 
for no othe1· 1·eason than its O\Vlle1·abip. ·:+ >t ·:+ 

Everyone sees tl1at the valuation has not in fact 
changed with the o"'·nership and therefor~ that 
the disc1·imination ism 1de :::;olely becau8e a rule is 
adopted in the assesi3ment of the p1·ope1·ty of one 
pa1·ty diffe1·ent from that applietl in the assess
ment of the property of the othe1·, purely on 



• 

• 

• 
account of its ownership. A corresponding 
difference in tl1e tax which the di'ffer·ent owners 
must pay follows the assessment. Thus, if two 
adjoining tracts are subject; to a mortgage, each 
fo1· half its value, the natural person owning 
one of them pays a tax on the othe1· half, while 
tl1e co1·po1·ation n1ust pay a tax on the whole of 
its tract; that is, double the tax: of the indi
v.idual. * * * 

'' 'l'he principle which sanctions the elimina
tion of one element in assessing the value of 
property held- by one pa1·ty, and takes it into 
conside1·a:tion in assessing the value <>f pro·pe1·ty 
held by anotber party, would san9tion the 
assessme11t of the property of one at less than 
its value, at a half 01· a. quarter of it, and 
the property of a11other at 1nore than its value,
at double or treble of it, · according to tl1e 
will or caprice of the state. 'J'o-day railroad 
companies are under its ban, and the dis
c1·imination is against their property. To
mo1·row it may be that other institutions will 
inc111· its displeasure. If the pr·operty of rail
road companies niay be thus sought out 
a11d subjected to disc1·irr1inating taxation, so, at 
the will of the state, by a change of iis co11sti
tution, may the p1·operty of churches, of uni
ver·sities, of asylums, of savings banks, of in
surance companies, of i·olling and flouring niill 
companie·s, of n1ining companies, i11deed1 of 
any corporate companies existing in the state. 
The Jirinciple which justifies such a discrimina
tion in assessment and taxation, whe1·e one of 
the owne1·s is a rail1·oad co1·po1•ation and the 
othe1· a natural person, would also sustain it 
whe1·e both owne1·s al.·e natu1·al perso11s. A 
me1·e change in the state cot1btltution 1\'ould 
effect this if the ,federal constitution does not 
fo1·bid it. Any difference betwee11 the owners, 
whether of age, color, ra<le, or sex, which the 
state might designate, would be a sufficient 
reason for the discrimination. It would be a 
si.ngula1· comment upon the Vl-'eal:cness and chat-
acter of ou1· republica11 institutions if the val
uat!on and consequent taxation of property 
could va1·y acco1·ding as the owner is white, or 

' 
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black, or yellow, or old, 01· young, 01· male, 
01· female. A classification of va1ues fo1· taxa.
tiou upon any such ground would be abhor
rent to all notions of equality of rigl1t among 
men. Strangely, indeed, would the law sound 
in case it read that in the assessment and taxa
tion of property a deduction Bhould be made fo1· 
the mortgages thereon if the property be owned 
by white n1en 01· by old men, and not deducted 
if owned by black men or by young men; de
ducted if O'\\'ned by landsmen, not deducted if 
owned by sailors; deducted if o~·ned by mar1·ied 
men, not deducted if owned by bachelors; de
ducted if O\\'ned by men doing busine!:.s alone, 
not ded11cted if owned by men doing business in 
pai·tnerships or other associations; dedt1cted if 
owned by trading co1·porations, not ded11cted if 
owned by cbu1·ches or universities; and so on, 
making a discrin1ination whenever there was 
any difference in the cha1·actei· or pu1·::1uit or 
condition of the o\vne1·. To levy taxes upon a 
valuation of property thus made is of the ve1·y 
essence of t)·1·anny, and has neve1· been do11e 
except by l1ad govei·nments in evil tin1e~, e:x:er~ 
cising a1·bit1·a1·y and despotic powe1·.'' 

\Vben the case came befo1·e this Cou1·t (118 U. S. 
394) the Oou1·t at page 41<> stated that the im
po1·tance of the constitutional questions could not 
well be overestimated but that they belonged to a 
class which the Court should not decide unless 
essential to the dispo1:1ition of the case. This Court 
thereupon affirmed on the ground that the entire 
assessment was a nullity. 

The same question. was before this Court in San 
Be1·na1·dino Co. v. Southe1·n Pacific R. R. Co., 118 
U. S. 411. Justice FIELD concur1·ing stated that he 
i·egretted tl1at it had not been deemed consistent \vith 
the duty of the Oou1·t to decide the important con
stitutional questions involved, and at page 422 
stated: 

'' At the present day nea1·ly all g1·eat ente1·
prises are conducted by co1·po1·ations. Ha1·dly 
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an industry can be nau1ed that is i1ot in some 
way promoted by them and. a va~t portion of 
the wealth of the count1·y is 1n t.he1r hands. It 
is therefore of t~ie greatest interest to them 
whether their property is subject to the same 
rules of assessmc~nt and taxation as like prop
erty of natural pei·sons, 01· whether eleme11ts 
which affect ·the valuatiot1 of p1·ope1·ty a1·e to lie 
omitted from conside1·atiot1 wl1en it is owned 
by them and consi(lered wl1ei1 .it ie owned by 
natural persons; aud thus t.he valt1ation of 
p1·ope1·ty be rnade to vary not according to its 
conditio11 01· use but acco1·ding to its owne1·ship. 
rrhe question is not whethe1· tl1e state may not 
claim £01· g1·a11ts of privileges and f1·a11chises a 
fixed sum per year or a percentage of earnings 
of a corporation that i!'l not controverted but 
whether it may pt·escribe ru}P.s for the valu
atio11 of prope1·ty fo1· taxation which will va1·y 
acco1·ding as it. is held by individuals or by co1·
porations. The questi<>n is of tra11sc~endent im: 
portance and it will come he1·e and continue to 
come until it is authoritatively decided in har
mon.v with· the grei;t,t constitutional amendtnent 
which insures to every person whatever his 
position or association, the equaJ p1·otection of 
tbe laws; and tl1at ·necessa1·ily implies f1·eedom 
ft·om the impositio11 of u11equal burde11s under 
the san1e conditions.'' 

• 

. In Cou1ity of San Mateo v. Southe1'n Paoifio R. 
Co., 13 Fed. 145, the case had been rAmoved to the 
Fede1·al Court, and the opi11ion was \:vritten on a 
motion to ren1and. Justice FIELD stated that the 
rult:j of equality necessitated by tl1e Fou1·teenth 
Amendme11t had bee1,1 i·ecognized by Co11gress as 
applicable to federa.l taxation, at page 150 saying: 

. 

''Equality of p1·ot.ection is thus made the CQn
stit1·1tional i·ight of eve1·y perso11; a11d this 
equality of vt·otection implies not only that the 
same legal remed'ies shall be aff 01·ded to him for 
the p1·eventio11 01· i·edress of w1·ongs and the en
forcement of rigl1ts, but also that he shall be 
subjected to no g1·eater burdens cir charges than 

• 
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such as ai·e equally imposed upon all others 
under like circumstances. No one can, t11e1·e
fo1·_e, be o.1·bit.ra1·il}· taxed upon hi8 pt·opert)· at a 
different rate fro1n that imposed upon similar 
prope1·t.y of others, simi1a1·ly situated, and thus 
ma<1e to ben.1· an unequal share of the public bur
dens. P\'l11_ie1·ty n1~-1.y indeed be clasHi:fied, and 
£iiffe1·ent kinds bl:l subjected to different i·ates. 
Real property may be taxer.l at one rate and per
sonal p1'1Jp1:11·ty at anotbe1·. Prope1·ty in pa1·ticu
la1' vlace::t n>a}' be taxed fo1· local pu1·poses, while 
p1·ope1·ty situat1::d el::;ew he1·e is ex.empt. License 
taxeti mtty t\ll'lo va1·y in amount, acco1·cling to 
the C';tlli11[~ 01· bu::1iness fo1· wl1ich they ai·e ex
acted. But a1·bit1·a1·y distinctions not a1·ising 
from l't:al diff~rences in the cl1a1·acter 01· situa
tion of the p1·opert}·; 01· wbic.:b do 11ot ope1·ate 
alike upt)D all prope1·ty of the same kind simi
la1·ly situated, o.1·e to1·bidden b)~ the amendment. 
Equality in the in1position of bu1·dens is the 
con:-titutional 1·ule as upplit!d to the p1·operty of 
individuals, where it is ~ubject to taxation at 
all; and this itnports that an 11niform tnode 
shall be f ollo,,.ed i11 the estimate of its value, 
and that the cont1·ibution exacted shall be in 
some uuifo1·ru p1·opo1·tion to i:;u.::11 value p1·e
sc1·ibed, according to the natu1·e 01· position of 
the prope1·ty. All state action, constitutional -
or legi::ilative, impinging upon the enforcement 
of this i·ule, rnt1i:;t ~ive \Vay befo1·e it. Congress, 
in its legislation since the adoption of the 
amendn1ent, bas i·ecognized this to be the i·ule. 
The amendment was adopted in 1868, and in 
18'70 Congress 1·e-enacted the civil rights act; 
and to the clause tha.t all pe1·s.on!~ within the 
juritidict1on of the United States should enjoy 
the f:lame i·igbts as white citizens, a11d be i:iub-
ject 011ly to like pun1sl1ment, pains, and penal-
ties, it added; and be l:lubject only to like 'taxes, 
licenses, and exactions of e1.:ery l.o;ind, and to no 
other.' Rev. St. Sec. 1977.'' 

The idea of uniformity enters into t11e ve1·y defini
tion of a tax. Cooley on Taxation, 3rd Etiition, 
Volume 1; page 1, says: 

''Taxes are tl1e enfo1·ced p1·oportional con
tributions from pe1·sons and property le'Vied by 
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the State by virtue of its sove1·eignty for the 
SU!>port of gove1·nment and fo1· all public needs.'' 

And at page 4: 

'' Th1qy diffe1· f roro the enforced contributions, 
loans and benevolencies of arbitrary and tyran
nical pe1·iods in that they a1·e levied by author
ity of law and by sonie rule of proportion 
which is iritended to ins1t1·e u1iijormity of con
tribution ,a1id a J·ust apportionment of the bitr
dens of govern1nent. '' 

Under our form of gover111nent this is an essential 
f~aturlj of taxation and constitutes a li1nitation upon 
the power of Congress. 

Gra.y, Limitations 011 Taxing Power, page 353: 

''The view established by au'thority is that 
the words as used in the Cons ti tu ti on ref e1· to 
geographical uniformity. It is not intended by 
this to say that Co11gress can lay indi1·ect taxes 
violative of all tl1e p1·inciples ·of eq11ality and 
u11iformity as between per·soos. Congress is 
limited in this regard; 1->ut its lirr1itations are 
de1·ived not from the wo1·ds 'uniforn;i. tb1·ough
out the UI;J.ited States,' but from the general 
nature of a:ll legislative power to tax f1·ooi the 
iuherent .elen1e11ts of u11iforn1ity and equality 
which partly n1ake up the concepts of taxation 
and taxes. The restrictions upon Congress in 
this regard arise from tlie ve1·y nature of legis
lative power as a power l1eld in t1·ust fo1· the 
whole people.'' 

Cooley; Oonstitutio11al Lin1itations, pp. 6073 '615: 

''in the second place it is of the very e~sence 
of taxatio11 that it be levied with equaJ·ity. and 
uniformity and' to this end that there should be 
some system of appo1·tionment. Where the 
burden is common, there sl1ould be a common 
c0ntribution to discharge it. Taxation is the 
equivalent £01· the protection which the govern
Dfent affords to the persons and pr.operty of its 
citizens; and as all are alike protected, so all 

• 
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alike should heat· the burden. ~<· .;; -:1- Whu.t
eve1· may Ufl the l1asi$ of taxation, the i·equi1·e
ment that it sl1all be u11ifo1·m is universal.'' 

This principle has been many times recognized in 
this Court. 

In Loan Assn. v. Tope7~a, 20 Wall. 6til>, M1·. 
JuRtice MlLLBR at pap;e 663 said: 

''The theo1·y of ou1· gove1·nments, state and 
national, is opposed to the deposit of unlimited 
po,ver any,vhe1·e. The executive, the legisla
tive and the judicial branches of these p;o-ve1·n
ments a1·e all of limited and defined powers. 

''There a1·e limitations on such po\ver wl1ich 
g1·ow out of the essential natu1·e of all f1·ee 
governments, :implied re~e1·vations of individ
ut-1.l i·igl1ts \vitl1out which the social compact 
could not exist and whicl1 are i·espected by all 
governments e11titled to the name.'' 

In United States v. Si1iaer, lJ "rall. 111, the 
Oou1·t at page 121 ~aid: 

''The tax im1Jo:::ed upon tl1e distille1· is in the 
nature of an excise and the only limitation 
upon tile i10\ve1· of Oong1·ea..; i11 the imposition 
of taxes of this cl1a1·actt4l' is that they sl1all be 
'unifo1·11l th1·oughout th~ United States.'''. 

In ... 11!l'Culloclt v. Mciryland, 4 ~rheat. 31G, l'11·. 
Chief Justice MARSHALL at page 435 said: 

''The people of all the states, and the states 
thenisel \'es, are represented in CongresB, 
a11d, l)y their 1·ep1·esentativea1 ~xe1·cise this 
1)0 we1·. \\Then tl1e)' tax the chartt>1·ed institu
tio11s of tl1e states, tl1ey ta:x: thei1· constitt1ents, 
a11d tl1ese taxes must be unifor11i.'' 

In Wartl \', ... Waryland, 1~ Wn.11. 418, Mi·. Justice 
CLIFFORD at page 431 said: 

''Inequality of bu1·den as well as tl1e '''ant 
of uniformity in commercial regulations "'as 
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one of the grievances of the citizens under the 
Confederation; and the new Constitution was 
adopted amo11g other th•i,11gs to 1·emedy ·those 
clefects in :the :prior system.'' 

In Pollock v. Farmers Loan & Trust Co., 151 
U. S. 429, it was co11tended t'hat the statute was 
void for lack of unifo1·mity. The Court summar
izing the contention. at -page 555 said: 

''Under the second 11ead it is contended that 
the i·ule of uniformity is violated in tl1at the 
law taxes the income of certain corporations, 
companies and associations, no matter how cre
ated' 011 01·ganized at a higher rate than the in
comes of individuals or partnerships derived 
from pre~isely- similar property 01· business. 
* * * These and otl1er exempt.ions being 
alleged to be purely a1·bitrary and cap1·icious, 
justified by no public pt11·pose and cJf sucl1 rnag
nitude as to in validate the enti1·e enactment.'' 

• 

Counsel for all parties including the A'tto1·ney Gen
eral ag1·eed that Congress was lim.ited in itE! power of 
tax:ation to a ce1·taiu deg1·ee of equality and uni
'fotmity, that prevented oppressive discrimi11ation 
against men1bers of the same class with those more 
favored. · 

The Oou1·t at page 586 stated that inasmuch as tl1e 
Justices who hea1·d the a1·gu1nent were equally di
videc1 upoi1 the question wl1ether the tax was invalid 
for want of' u11ifo1·,rnity, no opinion was expressed 
on that subject. Mr. Justice l!,IEI,D, howeve1·, in h1s 
co11curring opinion at; page 591 said: 

''The object of this p1·ovision (of unifo1·mity) 
was to prevent unjust disc1·imi11atio:µs. It p1·e
vents p1·0.perty from being classified and taxed 
as classed, by di'fferent rules. All kinds of prop
ei·ty must be taxed u·n·ifo1·mly or be entirely 
exempt. The unifo1'.mity must be co-exten
sive \'\1 ith the territory to 'vhich the tax 

. a:pplies. Mr. Justice MI.LLER in his lectures 
on the '0onst»i:tutioil ·(N. Y. !891), pages 240, 

• 

' 

• 
' 

• 



36 

24:1, said of taxes levied by Congress: 'The 
tax must be uniform on the pa1·ticula1· article; 
and it is unifo1·m within the meaning of the 
Constitutional requi1·ement if it is made to bear 
the same percentage. over all the United States. 
That is manife::itly the meaning of this wot·d as 
used in this clause. The f1·atners of tl1e Consti
tution could not bn.ve meant to say that the 
' gove1·11rnent in raising its revenues should not 
be allowed to di.,crimina.te between the ai·ticles 
which it should tax.' In discU$Sing generally 
the requi1·e1nent of uniformity found in state 
constitutions, he said: 'The difficulties in the 
way of this c1Jnstl.'uction have, however, been 
very la1·gely obviated by the meaning of tlJe 
word '' Unifo1·111 '' ?.·bich has been adopted hold
ing that uniformity must i·efe1· to articles of the 
same elas~. Tliat is, different a1·ticles 11iay be 
taxed at different arnoUrlts p1·ovided the 1·ate is 
uniform on tlte same class eve1·yivhe1·e witli all 
people and at all times.''' 

Ana Mr. Justice FIELD at page 599 fu1·the1· saiJ: 

''But there are othe1· cou::;ide1·ations ap;ainst 
the la"y wbicl1 a1·e equally deci~ive. The)' i·e
late to tl10 u11ift)1·n1it.:r· ai1d equalJt}' i·equired in 
all taxation, natio11al and 1:1tat.e; t.o the invalid
ity of taxatio11 by the Uu'ited State~ of the in
come of tl1e bo11ds and i::ecu1·ities of tl1e States 
and of their municipal bodies; and the invalid
ity of the taxation of the eiala1·ies of the J udgcs 
of the Unit.ed States Cot1rts. 

''As statecl l1y couDstil: 'T!1ere is no sucl1 
thing i11 the theor}y of ou1· natitinal gove1·ument 
as unlimited po\\·er of taxt:i.tion in Oong1·es~. 
There .a1·e limitations as he juotly observes of 
the powers arii:.ing out of the essential natu1·e of 
all fre~ governn1entg; there are rl:!Se1·vations of 
individual i·igl1ts \Vithout \\'hich i::ociety could 
not exist and ,,rhich a1·e l'espected by eve1·y gov
ernment. The right of taxation is subject to 
these limitations.' '' 

The dissenting opinion of M1·. Justice BRE\VER in 
Magoun v. Illinois Trust & Savings Ban1~, 170 U.S. 



283, at 301, is particul'ai·ly applicable to the case at 
bar. He says: 

''I am unable to concu:r; in the foregoing 
opinion so fat· as it sustains the constitutionality 
of tbat part of the law which grades the rate 
.of ·the tax upon legacies to strangers by the 
amount of such legacies. If this were a ques
tion in political economy I should not dissent 
but it is one of constitutional limitations. 

' 

Equality in right, in protection and in burden 
is the thought which runs through the life of 
this nation and its constitutional enactments 

' ' 

from the Declaration of I:i;idependence to the 
prese11t hour. Of course absolute equality is 
not attainable and the fact that a law, whether 
tax law or other works inequality in its actual 
operation does not prove its unconstitutionality 
(Mercliants Bank v. Pennsylvania, 167 U. S. 
4:fll). But when a tax la\v di1·ectly, necessa1'ily 
a:nd intentionally creates ah inequality of bur
den, it then be1..:omes imperative to inquire 
whethe1· this inequality tl111s i11tent.ionally 
c1·eated can find any constitutio11aJ justifica · 
ti on.'' 

I1;1 Soutlie1·n Railiuay Oonipa1iy v. Gr.eene, 2lo 
U. S. 400, it was held tha:t a statute which classified 
sepa1·ately domestic and £01·eign co1'po1·ations fo1· the 
purpose of taxation and imposed a g1·eater f i·a11chise 
tax upon foreign corporations thaµ that imposed 
upon domestic corpo1·ations was an a1·bitrary selec
tion and could not be justified by calling it classifi
cation in the absence of i·eal distinction of a sub
stantial basis. 'l'he Cou1·t said: 

'' 'iiVhile reasonable classification is pe1·n1itted 
without doing viole11'c:e to the equal protection 
of the laws, such classification must be based 
upou some real and substantial distinction bear
ing a reasonable and just relation to the things 
in respect to which such classific::iation is i1n
posed, and classification cannot be arbitrarily 
made vi1ithout any substa11tial basis. Arbitrary 
selection,. it has been said', cannot be justified 

• 

• 
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by <;;alling it classificationi:J(Gulf, Colorado &; 
Santa Fe RJJ. v. Ellis, 165 U.S. 150, ltiu, 165; 
Ootling v. Kansas Oit11 Stockya1·ds Co., 183 
U. S. 79; Oon1iolly v. Union Seicer Pipe Co., 
184: u. s. !)4:0, 1)59.'' 

While the case above cited arose under the Fou1·
teenth Amendment to the Constitution of the 
United States, and while it was held that the com
plaining corpo1·ation was a citizen within the juris
diction of the 8tate of Alabama and entitled to the 
equal protection of its laws unde1· that amendment, 
the case is an additional authority to many in this 
Court upon the p1·oposition that 'vhile a legislative 
body possesses g1·eat powe1·s in classifying subjects 
of taxation and imposinp: different rates of taxation 
upon differe11t cJas:?es of subjects, the action of the 
legislatu1·e must be classification and not arbit1·ary 
selection. It is well sai.d that the object of the 
Fourteenth Amendment was ''to prevent any pe1·
son or class of pe1·sons f 1·om being singled out as a 
special subject for discriminating and hostile legis
lation'' (Pe1nbina Mining Oo. v. Pennsylvania, 125 
U. S. 181, 188), but tbe principle of the Fourteenth 
Amendment that p1·eve11ts tl1is dis01·iminating and 
hostile legislation is found in the implied limitations 
of the Constitt1tion of the United States upon the 
taxing power of Cong1·ess. The po'\\·er that is given 
to Cong1:ess is to levy and collect taxes, and amounts 
sought to be collected by 1egis1ation by the p1'ocess 
of arbit1·ar)· selection and not by tl1at of classifica
tion a1·e t1ot taxes, but a1·bitra1·y exactions 
and beyond the power of Cong1·ess to enforce. 
It has lieen f1·equent1y held that, notwithstanding 
the language of the Fourteenth Amendment i11 its 
guarantee of equal protection of the laws is not to 
be found in the Constitution of the United States, 
that its p1·inciple is an implied limitation on the 
powers of Congress, and that the Constitution of 
the United States by implication requires Congress 
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to~see to it that i1n its· legisl'a•tion th~··Citizens. of the 
Un~ted States .receive the equal protecti0n of the 
laws of the United States. 

While it is t·h.e fiunction. of the J.Jegislature to 
classi'fy, or to attem.pt to classify, for pu1·poses of 
.ta•xatioil, it is the :6uncti<;>n of the Court to inqui1·e 
whether the result attained; is classification 01· ar
bitai·y selectiQn. As '' sucl1 classification n1ust be 
based upon some :real and ('lt~l)stantial distinction 
bearing a 1·eas0.nable and just; relation to the bhings 
in respect to which such classification js imposed 
and classification cannot be arbitarily made with-
011t any suhstant.ial basis,'' in the language of tl1is 
Cou1·t (216 tr. S. 417), it is the function of this 
Court to inqui1·e whether any uriticized classifica
tion is 01· is not ,bal?~.d 1;1;po11 so1i:ie rei;il and su bstan. 
tial distinction, and whether su,ch distinc;tion does 
01' does not bea11 a reasonable a::ad just rela:tio1;i both 
to the tb.iog.s in i·espect to wl1ich s.t1cb classificatiqµ, 
is imposed, and the natu:i::e of the legisl.ativ.e po"1.'er 
to tb.e exercise of which the classificatio11 is incident. 

Cou,.clusi.on. 

Oorpo·1·ations, i·n their relation· to incorr1·e, are m-ere 
instrumentalities for getting income tQ>gether and 
distributing it amo:Q.g those beneficially ii1tereste<l. 
On no other theory can the discrimination be
tween cor.porations ai1d indi.viduals in respect to 
the surtax be justified. One ta'8: on the income at 
any stage between its origi11al acc1·ll'al and fi·nal dis
tribution is all that comes within the scope of a 
general income· tax la1w such as, the Sixteenth• 
Amendment c0ntemp1ates. The addi·tional tax oi; 
taxes on income distributed through intermediate 
corporatio11s, exacted· by tl1e Income· 'fax Law of 
1913, are in· substance and effect direct taxes upon· 
the prQperty from which the i:o,come is de:ri,ved and 
therefore void for lack of apportionment. N0·ques~ 

, 

• 

• 

' 

• 
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, 
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tion of excise tax is involved because Co11gress bas 
not a.ttempted to impose any such tax and because 
the additio11al tax: by its te1·ms is not lin1ited to cor
po1·ations 'v hich do business in a corporate or 01·gan
ized capacity but ex.tends to those which me1·ely i·e
ceive and dist1·ibute dividt•nds (McCoach vs. Minehillt 
eta., R. Co., 22S U. 8. 29!:1). The discrimination of 
which we complain was in fact aimed at corpora
tions of the ty1ie last mentioned and would not bo.ve 
been int1·otluced into the la\v except fo1· the hostility 
with w l1ich tl1ey were regarded. 

POINT THIRD. 

The provisions of the statute which 
require collection at the source by 
corporations, debtors, fiduciaries and 
employers involve the taking of prop
erty without due process of law and 
the taking of private property for 
public use without compensation and 
are invalid .. 

The act of Octobe1· 31·d, 1[~13, p1·ovides tl1at 
all per:::\ous, co1·po1·atio11s 01· associations acting 
in any fiducia1·y capacity shall make and i·ende1· 
a return of tl1e net income of the pe1·sons fo1· 
whom they act coming into thei1· custody 01· 
control; that all pe1·sons or co1·porationst in what
ever capacity acting, having tl1e receipt 01· pay
ment of fixed 01· dete1·minable annual or µe1·iodic 
gains, profits or income of any pe1·son subject to the 
tax shall on behalf of such person deduct and \\'ith
hold from the payn1ent an an1ount equivalent to the 
no1·mal tax upon the same and i·ende1· a sepa1·ate 
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a:t;ld distinct return of it, which i·eturn shall also 
contain the narr1e and address of the person. They 
a1'e required J,o pay the tax to the prope1· office1·s of 
the United State$ Government and are made per
sonally liable the1·efo1·. 1'he tax must be withheld 
fron1 the income deri.:ved f1·om inte1·est upon bonds 
and mortgages or deeds of trust or sin1ila1· obliga
tio11s of co1·porati0ns wliether payable annually or at 
shorter or longer periods, although such interest 
does not amount to thre.e tliousand dollars. A fine 

- . 
·and an addition of fifty pe1· cent. ·to the tax are i1n
posed upon the corpo1·ation or pe1·son neglecting to 
perfo1·m the above duties. 

Paragraph D of Section 2 of the Act of October 3, 
1913, contains va1·ious provisions with 'regard to the 
collection of the tax at the sou1·ce. The method of 
·such collection is presc1·ibed by the following ex
tract: 

'' * * * guardians, t1•ustees, executors, 
administrators, agents, receivers, conservato1·s 
and all pe1·sons, co1·porations or associations 
acting in any fiduciary capacity shall make and 
i·ende1· a retu1·n of the net incon1e of the person 
for w~om they act, sul)ject to ·this tax, coming 
into their custody or control and management, 
and be subject to all the provisions of this sec
tion which apply to indiv1du.als; ·* ·X· * and 
also all persons, firn1s, coinpa.nies, copa1·tner
ships, corporations, joint stock compa11ies or 
associations a11d insurance companies, except as 
he1·einafter p1·ovirled, in whatever capacity act
i11g, having tl1e cont1·ol, receipt, disposal or pay-
2nent of fixed 01· determinable annua·l or period
ical gains, p1·of1ts and i~1corne of another person, 
subject to tl1e tax, shall in belialf of such person 
deduct and withhold from the pa)'ment an 
amount equivalent to the normal tax upon the 
same and make and render a retu1·n as afore
said, but sepa1·ate and disti11ct of the portion of 
the income of each person from which the nor
mal tax has thus been withheld, and containing 
also the name and address of such person or 
stating that the name and add1·ess, 01· the ad-
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dress, as the ca~e mo.y be, are unknown; ·>:· * * 
Provided further that in eitbet· case above 
mentioned no i·etur11 of income not exceeding 
$3,000 shall be req11ired:'' 

Paragraph E of the Act contains the following 
• • prov1s1on: 

''All persons, firms, copa1·tne1•sbips, com
panies, corporations, joint stock companies or 
associations and insu1·ance companies, in what
ever capacity acting, including lessees 01· mo1·t
gago1·s of real 01· pet·sonal p1·ope1'ty, trustees 
actinp; in n,ny t1·ust capacity, executo1·.::;, adminis
trators, age11ts, receivers, conservators, em
ployer.::; and all officers and emplo)·ees of the 
United States having the cont1·0I, receipt, cus
tod}·, disposal 01· payme11t of inter·est, rent 
salaries, \Vage~, p1·emiums, annuities, comper1-
tion, remun,~ra.tiou, en1oluments 01· othe1• fixed 
01· determinable annual gains, profits and i11. 
come of anotl1e1· pe1·son exceeding $:3,000 fo1· 
any taxable year, othe1· than divide11ds·on capital 
stoclt 01· from tl1e 11et ea1·11ings of corporations 
and j1)int st<)C\:;: companies or associations, su".>
ject to lil:;:e tax, who are requi1·e<l to n1al:;:e and 
1·ender a rt-\tur·n in bel1alf of anothe1• a':l pro· 
vide.J l1e1·eiu to tl1e collP.ctor of his, he1· 01· its 
dist1·ict, a1·e 11e1·eb}· autl101·ized and rt>qui1·ed to 
dedl1ct a11ll withhold f1·on1 suc.:h a11nual gains, 
p1·ofit'> a111l income ~uch sutn a'i\ \Vill be suffi.cie11t 
to pa)· tl1e no1·n1al tax impc.sed tl1e1·eon by thi6 
sectio11 n,r1d i:;bull pay to the office1·1:1 of the 
Uniteii State.:> Uove1·nment authorized to i·e· 
ceive the t>ut11e; and they a1·e each he1·eby n1ade 
pe1·s(1nally liable for suGL1 tax. ·:<· * ·::· P1·0-
vided flt1·tlte1· that the amount of the normal 
tax he1·einbefore imposed shall be deducted and 
witl1held f1·om fixed and determinable annual 
gai11s, prbfits and income derived from inte1·est 
11.\)111l l:onds a.nd mort~ages or det!dS of t1·us~ or 
sin1ila1· ol)ligations £if corpo1•a.tionB, joint stock 
coinpanies, 01· associations, o.nd insu1·auce com
panies, wh<:>Lhe1· payable annually 01· at shoi·ter 
or lonp;e1· pei·iods, although sucl1 intert>st does 
not amount to $3,0UO, subject to the provit>ions 
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t>f this sec'tion reqµiring the tax to be withheld 
at the source and deducted from annual income 
and paid to the government''. 

Paragraph F provides: 

'' F. That if any pe1·son, coi·porati·on, joint 
st·oclt company, association or insurance com
pany liable to make the return or pay the tax 
aforesaid. shall refuse 01· i1eglect to make a·1·e
tutn at the time or times hereinbefore specified 
irt each year, such person Ahall be liable to a 
pettalty ·of not less t.l1an $20 or rritl1·e than 
$1,000.'' . 

Parag1·aph I provides for the Amendment of Sec~ 
tion '3176 of the Revised· Statutes of the United 
States, as amended, so as to include pe1·sons, cor
porations; companies or associations liable to make 
a return under the Federal Income Tax Act. This 
.section provides that i11 case of the i·efusal or 
neglect, except in cases of sick11ess 01· abser1ce, to 
make a list or return or to verify tl1e sa1ne, the 
Commissioner of Internal Revenue shall add :fifty 
per centum to the amount of the tax found by him 
upon an. exan1inatioti to be payable. 

These p1·ovisio11s of the Act the1·efore impose upon 
the pe1·sot1s and corpo1·ations against whom tl1e re
quirement is directfld the obligations-

(a) To tr1al{e a ''return'' to the proper Oollecto1·; 

(b) To withhold the amount of the normal tax 
upon the payment maile by them; 

(c) To pay the tax so withl1eld to the proper Col
lector; 

(d) Personal liaibility £01· the. tax; ahd 

(e) In th!3 ev'i111t of their failu1·e ''to make the re
tu1·11 or pay, the tax aforesaid'' to pay·a ptinalty of 
not less than $20 or more than $1,000, and art addi
tional fifty pet cetit. of the amount of the tax. 

' 

• 
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These p1·ovisione: impose upon certain pe1·sons and 
corporations, if they be fid11ciat·ies, employers, ten
ants, or debtors paying inte1·est periodically upon 
coupons or registered. bonds 01· notes, one1·ous duties 
in regard to the collection and payment of the taxe<; 
of other persons. A.11 tl1ese cla:ses enume1·ated, 
whethe1· tlley be co1·po1·ations 01· individuals, besides . 
paying their own taxes inust asce1·tain whicl1 of the 
va1·ious fort)·-th1·ee '' fo1·ms of return'' issued by 
the United States '1'1·easu1·y Departn1ent is applic
able, must keep books and accounts f1·on1 which t.he 
details i·equired by the fo1·m can be filled in, must 
p1·epa1·e, verify a11d file the diffe1·ent returns aft~r 
having computed the amount of the tax in en.ch case 
which must be withheld. 

Further, in the evl:"lnt that the beneficiary, em
ployee, landlo1·d 01· c1·edito1· claims tl1e benefit of the 
statutory exemption of $3,00CI, 01· $4,000, a nQtice to 
that effect is filed "vith the fiducia1·y1 employe1·~ ten
ant or debto1·, \\'ho then must not witl1hold tl1e tax 
t-ind roust tt·ansmit the clttittl to exemption to tl1e 
proper collecto1· of inte1·nal revenue. 

Concrete effect upon t-l1e defenda.nt of provisions 
for con1p11Isory service. 

The bill alleges (Rec., p. 15): 

''Your 01·ato1· ave1·~. on infoi·mntion o.n•l be
lief, that tl1e ar1nual additional 1->Xpe11se of tl1e 
defendant co1·poration in connection with tl1e 
perfo1·mance of it~ duties of colltictio11 of inco1ne 
tax at the ~out·ce, "'·hicl1 involVE:'S the hi1·ing of 
additional clerks, opening and keeping additional 
books of record, the making out of many docu
ments and retu1·n::1, additional booklteeping, 
labor of various so1·ts, cor1·espondence and other 
matters, will amount to the sum of at least be
tween five and ten thousand dollars. That the 
purpose of the aforesaid i·equirements is to as
sist the Government of the United States in col
lecting the said income ta:x: and to give to it in~ 
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formation with. respect to individuals liable to 
pay saiQ. tax. That compliance with such re
quirements imposes an additional bu1·den upon 
this defendant an<l other co1·porations over and 
above the amount of any tax tbat can be levied 
a11d assessed upon them u11der the te1·ms of eaid 
Act, and that the imposition of such b11rdeli is 
contrary to and violative of the Fifbh Amend
ment to the Constitution of the United States 
and involves the taking of prope1·ty without due 
process of Jaw a:i+d the taking of p1·ivate pr(>P·· 
~rty for public use without coµipensation.'' 

I:µ.vali'dity of requirement for compulsory service. 

A i·equirerr1ent by statute that services unknown 
to tl1e common law shall be performed by corpo
rations or citizens wl:thout compensation is the 
equivalent of a statutory i·ecit1irement, taking ar
bitra1·ily and without due p1·ocess of law and for 
public use without compet1sation, the property, real 
01· pe1·sonal, of the citizens. These p1·opositions be
come more clear whe11 we conside1· their application, 
to the case of a corporation, lili::e this defendant, 
which is incapable of performi11g services fo1· the 
State, except through the acts of individuals who ~re 
its employees. The corporation which is called upon 
by the statute in questio11 to perfo1·m g1·atuitous serv
ices for the Government in tl1e collection of an 
inco.me tax, has no tnea11s of compelling its indi
vidual en1ployees t.o act in the service of the 
Government. It ca11 only command those se1·vices 
by pecuniary rewa1·ds wl1ich deplete its 1·esou1·ces. 
To the extent that the co1·po1·aLio11. in 01·de1· to com
ply with tl1e i·eqt1irements of the Income Tax Law 
is forced to co1npensate its employees and to make 
othe1· expe11ditures in the nature of stationery, i·ent, 
postage and other n1atters incidental to tl1e trans
actio11 of tl1e Government's bt1siness, to that extent 
the 1·esou1·ces of tl1e corpoi·atio11 a1·e depleted and 
its property is taken fo:i; pµblic use without dua 

• 

proc~.es of law and withQut compen·sation. The vital 

• 

I 

• 
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question is whether the application by the Income 
Tax Law of the i·esou1·ces of priv:ate corporations, 
as well as those of fiducia1·ies, debtors and employers, 
to the public se1·vice and without com'[lensation, is a 
lawful e:x:e1·cise of the powe1· of taxation. Does the 
Sixteenth Amendment, in conferriug upon Congress 
the right to tax income from whateve1· source de
rived, involve the conclusion that for the pu1·pose of 
collecting such tax the private property of corpora
tions and individuals can be applied without com
pensation to the public use~ Can the convenience 
of the Gove1·nment be made the bnsis of a c1ac;sifica
tion of persons from whom g1·atuitous se1·vices un
known to the common law and involving the ex
penditure of money at·e to be exacted~ If so, the 
way is ope11 to take private p1·operty fo1· public use 
'vithout compensation wheneve1· the convenience of 
the Gove1·nment demands it. The effect of the In
come Tax La.w is to c1·eate corporations, debtor8, 
fiducia1·ies and employe1·s, assesso1·s and collec·to1·s of 
the Income Ta:x:, and not only to require the pe1·~ 
sonal ser•:ices of individuals but also tll.e expendi
ture of such amounts of money as a1·e neces<;1a1·ily 
involved in the pe1·fo1·mance of those se1·vices. 8uch 
services are wholly unknown to the common law 
and fo1·m no part of our system o\ relations bet'l:veen 
the citizens and ou1· national gove1·nmeut in view of 
the, protect.ion afforded by the Constitution of the 
United States. Corporate fiduciaries especially, act
ing in many trusts for many beneficia1·iP-s, a1·e under 
the necessit}· of augmenting their office force. 
The burden of collectiug and paying the ta:x.es of 
large groups of persons falls directly and finally 
upon these corporate fi.ducia1·ies, for they cannot 
collect the expense thereof f1·om their beneficiaries, 
as their compensation is almost unive1·sally limited 
by the state statutes which authorize their appoint
ment. 

Simila1· duties in regard to collecting taxes nre 
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placed upon ·E)tnployers· Of persons VVhOR0 individual 
salaries exc.eed the sum of three thousand dollars 
pel' annum. Perhaps in no case, however, does the 
Qppressi,venes§:I of the burden and e~peuse appea.r 
µiore cle1;1.rly than in the case of corporations having 
oµtsta11ding bonded or ot.ber indebtedness upon 
which i·nterest iEI paid;. Frequently such payments 
are. made, thro'Q,gh the mediu.m: o,f a fiscal agen.t
usually~ bank or ti·ust.compal!y and i11· sucp cases 
the lab.or and e~pense falls: u,pon the tis.cal agent as 
well as iipon tb,e debt.or· corporation. U11der the 
regulations of the Treasury Depar:tment the holders 
of honds Q~ o.tber e;v.ideno@s of indeb.tedness axe 
required to attac.b. to tbeir.· co0;pons representing the 
interest payable th ere on '' qertificates of owne1·ship '' 
of prescribed forms. Before paying the interest due 
the fiscal agent must ascertain that the ''certificate'' 
att&9hed is in p1·ope1· form as i·eqllired by the Treas
ury regul11.tions ai1d tnust determine at. its perjl -
w l1ether on the statements made therein the tax 
should or should not be deducted on the amount of 
the iatei·est. payable. 'r·be fiscal agent must reg
ula1·1y. report to. th~. debtor covpo1·ation the gross 
amount of the ta:x: withheld and delive1· to it the 
'' certifica.tes of ownership.'' The debto1· corpo
rati·on in. turn must make a return to. the Collector of 
Internal Revent1e of its: district and list each of the 
1' ce1·tificates of owne1·ship '' received fr0m· its: fiscal 
agent, giv,ing the names and. addresses of the, per
sons· from whom the, tax was witl11held• and of those 
from whom the tax was not withheld. Such· 1·e-
turns1 are 1·equired to t,e n1ade· monthl'y. 

W·here. the income is derived from. i11terest upon 
bonds and· mortgages Qr (l'tieds of trust, no, mabtel' 
how small the· amount or how often it is payable, if 
exemption be not claimed, the. tax thereon must be· 
a·educted and with the prescribed repoi·t must -be; 
turned over to the government authori.ties1. 

T4~s· method may succeed in cQllecbing 'th:e tax, 
• 

• 

• 

' 
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but it is obvious tho.t it entails atl expense in time 
and labo1· upon the third parties, neither taxed no1· 
taxi11g-, ~·l1ich must often exceed the amount i·eal
ized. The intricat~ lal)Ot' of collecting dat.a, render
ing repo1·ts a11d tLtrning over multitudinous and 
f1·equently smul1 sums of moneJ' is pe1·fo1·med di1·ectly 
for the benefit of the United States gove1·nment. 
The employe1·e., co1·porations, debto1·s and fiduciaries 
are constituted its tax collecto1·s, but fa1· from pro
viding fot· their rea~onable compensation, their labo1· 
is enforced unde1· th1·ea.t of fine and penalty. 

Inapplicability of prio1· decisions regarding collec
tion at the source. 

The matte1· of collectic1n at the sou1·ce has been 
treated incidentally in seve1al cases arising out of 
the previous income tax laws, but in none of these 
was a11y constitutional quei;tion i·ai~ed in opposition 
to the validity of this method of co1lecting the tax. 
Examples of such cal:'es are the follO\\'ing: 

Haialtt v. RaiZ1·oad Conipa1iy, 6 \'Tall. 15. 
United States v. Railroad Cortipa7iy, 17 

\"Vall. 322. 

An exnn1i11atiou of the cases in which the cou1·ts 
have treated this subject discloses that in 110 case 
has the comJ11aining co1·po1·ation found tl1e bL11·dt>n 
so g1·eat as to lead to its resii;tance of the pe1·fo1·rn
ance of the duties imposed upon it by Oong1·e~$ upon 
the g1·oun1is herein set foctb. 

The method is herein objected to in that it necesw 
sitates suhsta.ntial labo1· and expense fo1· the public 
b~nefit without p1·oviding any compensation. 

It is of cou1•se true that this general plan of pro
viding that the tax duo by one is to be repo1·ted and 
paid by another is to be fot1nd in other statutes and 
has had the app1·oval of this Court (National Safe 
Deposit Company v. Stead, 232 U. S. 58, p. '70)~ 
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~pplied to certain situations, the plan entails 
little hardship and any modicum of expense-necessi
tated may be passed over on t.he theory of de minimis 
n,on curat lex. 

An examination of th<3 brief in National Safe De
posit Company v . ._"{teaa (.supra), shows that it was 
not contended that the Illinois i11heritance tax 
placed a :financial burilen on the s~fe deposit cotn
pany nor was such situation passed upon by this 
court. 

In the case at bar it cannot be said that the statute 
does i1ot result in a dep1·ivation of prope1·ty without 
due p1·ocess of law and a taking of private p1·operty 
for public use w.ithou t just compensation in violation 
of the Fifth .Amendment. 'l'he allegations of the 
bill above quoted show that ihe pecunia1·y burden 
placed upon the defendant by the i·equi1'ements 
above quoted a1nounts at least to between 
five and ten t·11ousand dollars a year. Such 
deprivatio11 cannot be ignored a&' one of the 
trivial ·things conce1·ning whicl1 the law has no care. 
Five thousand dolla1·s at the least i·ep1·esents the 
entire yea1·Iy labor of 011e slrilleq accoutltant. .A 
man co11ducting a business th1'ough tl1e conti·olling 
i11terest in such a corporation as defendant is accord
i11gly by this statute placed in a position where he 
llas a choice of wo1·king solely for the United States 
Gover11ment, year in and year out, the i·est of his 

· life, without a ce11t of co1npE>nsation, or of hiring 
otl1e1· persons to do such work for him. He is con
froi1ted with Stich life labor 01· t11e necessity of hiring 
a substitute. As a matter of fact, the actual situation 
is even more extrerr1e, fo1· the yea1·ly labor of no one 
man can perfo1·m the obligations which this statute 
casts upon the defendant. in the case at bar. .And 
from the standpoint of the plaintiff defendant's 
funds 'a1'e being dissipated in a labor which b1·ings 
defendant no return . 

• 

, , 
• 

, 
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Inapplicability of decisions in 1'espect to the police 
power. 

In Atla'iitic Coast Line v. Goldsboro, 232 U.S. 048, 
this Court, at page 058, stated tliat the enforcement 
of uncotn'{)ensated obedience to a regulati<>n estab
lisl1ed under the police po~·e1· exe1·cised for the pub
lic health or safety \Vas not an u11constitutiona.l 
taking of pt·operty without compensation 01· \vith
out due p1·ocet:s of law, but added that tl1e regula
tion mtist be designed to p1·oinote tlie Ttealtli, co11ifort, 
safety or iuelfa1·e of the co1nmu1iity aud that the 
means emplo)·ed tr1ust have a i·eal and substantial 
relation to such ai;owed or ostensible purpose. It 
ca11not 110 contended that the expenditure necessi
tated l)y collecting tl1e tax at the source is de8i~nated 
to p1·omote health 01· comfo1·t 01· public safety. 

No p1·etense is n1ade that the employers) fiduciaries, 
debto1·s, t1·ui;t cotn panies or va1·ious ~orpot·ationli ai·e 
regulated in any ~·ay for the pulllic health, comfort 
01· safety. It is clE"c\l' that tl1e schE"me has no ul
te1·iu1· m1>ti,re of n1anagen1ent of bu8ine::is fo1· tl11;1se 
kinds of public ben<"'fit. 'l'he sole object of this part 
of the act is to obt11i11 a collection of the tax thr·ough 
tl1e u111·equiL«:>d lahl)l' of pt·ivate pa1·ties. 

Unapportioned compulso1·y service is not a tax. 

It is equ:1lly clea1· that the labo1· neces~itated by 
t11is plan of collei~tit)n is in itself 21ot a tax. Essen~ 
tials of a tax are that it must be definite and 
gene1·ally in1posed upon all of a cluE1s, v.'itb substan
tial equality upon all the membe1·s of E>ach c1nss. 
This bu1·den va1·ies \Vith each pe1·son or corpo1·ation. 
It is nothing to one, a small an1ou11t to another, it 
is solel}· labor to another, it is a 1111·ger amount to a 
fourth. 1101·eover, it is a bu1·den of labor, not a 
pecunia1·y burden, except as labor may be hired by .. 
him who is cha1·g~d, \vhereas the chal'actet'istic ele
ment of a. t3.X is t,hat it is a pecuniary burden. The 
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most frequent definition is, ''a pecu11iary burden 
-imposed for the support of the govel'Qment '' ( U. S. 
v. The Railroad, 17 Wall. 322, at 326; In re Farrell, 
212 Fed'. 212, at 213; Mayor v. Cooper, 131 Ga. 670, at 
674; Bouvier's Law Dietionary). It is sometimes 
defined as a pecuniary burden laid upon individuals 
or property to support the Gove1·nm~nt (New Jersey 
v. Andersoii, 203 D. S. 4'83). 11his indefinite and 
varying burden, not being pec11niary in character 

• 

and i·esulting in a financial measurement 011ly when 
th13 person or corporation is under the necessity of 
11iring some one to perform it, can accordingly find 
no justification as an exercise of the federal taxing 
pow.er. 

Nor (loes its performance fall within any of the 
heads of recognized duties of a citizen such as mili
tary, jury or fire duty or sei·vice as a member of a 
posse comitatus. This obligation does not fall upon 
,the gene1·al body of citizens but upoµ a rest1·icted 
class, and of cou1·se notl)ing .is necessary beyond 
me1·e statement to p1·ove that the obligation placed 
upon one citizen to collect and tu1·n ove1· the tax 
imposed llpo:q. a second citizen is a duty unhea1·d of 
at common Jaw . 

• 

In Toone v. The State, 118 Ala. 70, a statute of 
Alabama, ailp1·oved the fou1·th of 1Ia1·ch, 1911, de
·clared all horses, mules, wagons, plows, etc., in tl1e 
county to be subject to road duty. The cou1~t, at page 
66, stated that the requirement that citizens should 

• 

worl.: upo11 the public 1·oad in perso11 or by a substi-
tute, with the autho1·ization of a fixed sum by way 
of commutation, did not constitute taxation but 
was the execution of a public duty of the same 
general class as militia duty;, that it seemed to be a 
mere personal obligation from the sub'ject and did 
not entail upon him the duty of furnishing his prop
e1·ty in, connection with his personal service. The 
co.urt further stated: 

'' The books have been examined in. vain for 
an authority which Vl'ill autho1·ize the exaction 

-· 
.r , 
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from o. citizf'n of the co11tribution of l1is p1·op
e1·ty fo1· public se1•vice under the theo1·y that it 
is his duty as o. citizen to contribute.'' 

The obligation in the case at ba1· falls most 
heavily upon corporations. The work, of course, 
must be performed th1·ough their agents. We do 
not think the novel proposition will be adva11ced 
that it is the duty of a corpo1·ation as a citizen to 
hire labor for the assistance of the United States 
Government in the collection of its taxes. 

:Nothing in the Sixteenth Amendment justifies or 
contemplate.:; any such method of tax collecting. 
There is no intention displayed in said amendment 
that the collection of taxes on incomes shall be 
other than through 01·dinary methods of tax collec
tion or shall in any way ab1·ogate the constitutional 
guarantees of freedom of property f1·om confiscation. 

It is submitted that the Fifth Amendn1ent pro
viding that no percon shall ''be deprived of life, 
libe1·ty or p1·ope1·t.y without due p1·ocet:s of la""·; nor 
sba11 p1·ivate property be taken fo1· public UFe \Vith
out just compensation,'' is l1e1·ein violated. 

Pro'\i.sion fo:r jllst compensation essential. 

That enforced labo1· by legislative ei.Jactment 
'Without co1npensation is an unconstitutional taking 
of property v;as recently held by this Cou1·t in 
Louisville, eta., R. R. v. Stocl:-;yards, 212 U. S. 132. 
In that case a l:\ection of the constitution of Ken
tuclry pro\'ided that all rail1·oad companies should 
receive, delive1·, transfer and transport freight from 
and to any point whe1·e the1·e was a physical con
nection between the tracks of two companies. This 
Court, pe1· Hor:r.1Es1 J., held that the section was 
unconstitutional, at page 144, saying: 

''There remains for consideration only the 
thi1·d provision of the judgment which requi1·es 
the plaintiff in erro1· to receive at the connect-

• 



• 

' 

ipg·.point and to !"Witch, tI'!\nsport and deliver 
all live~toclr consig:qed from. the Central Stock
_yard1:1 to any one at the Bourbon Stockyards. 
Tbis also is based qpon the sections of the Con
stitution that have been quqted. If the prin
ciple is ·sound every road in Loui~v:ille by ):llak
ing a physical conne9tion with the Louisville & 
Nashville can get th~ use of its costly terminal 
and make it do. the switching necessar.v to that 
end upo:q simply paying for the se1·vice of car
riage. The duty of a carrier to accept goods 
tendered at its station does not extend to the 
acceptance of cars offered to it at an arbit1·a1·y 
pojnt near: its _terminus b.y a c9m peting road for 
th,e purpose of reaching and using its terminal 
station. To require such an acceptance from a 
railroad is to take its property in a very ejf ect
ive sense ahd cannot be justified unless t.he road 
holds that p1·operty subject to greater liabilities 
tl1~n those incide11t. to its calling alone.'' 

A destruction of property for public purposes is as 
complete a taking as would be its appropriatiot1 for 
the san1e end ( U. S. v. Welch, 217 U. S. 333, at 
339). 

When the statute has forced upon defendant an 
obligation, to pe1·form which au expenditure of from· 
five to te11 thousand dolla1·s has been necessitated, 
the statute in effect has taken from defendant the 
amount actually expendea. The Government has 
had the benefit of labor of tl1at vali1e, and if there 
be no obligation to compensate defenda11t, has de
prived it of that amount. 

In U. S. vs. Buffalo Pitts. Co., 234: U. S. 228, the 
plaintiff solq a traction engine to a government· con
tractor i·etaining tl1e1·eon a chattel mortgage. Tl1e 
contractor failed and the-Gover11ment took ove1· his 

' 
property including the engine. This Ool1rt held 
that th,e, Government had no right, to U$'e the prop-

• 

erty of others without compensation, at page 235, 
• saying: 

''While the gG>vernment claimed the right 
thus. to take and use the pr.operty, it neve,1·-

/ 



tbeless held it "-'ithout denying the right 
of the ov.·net• to compensation. "\Vhen it takes 
pi·operty unde1· such circunlstances for au au
thorized governmental use it impliedly p1·omises 
to pay therefor. This accords witl1 the p1·iu
ciples declared in the previous cases in this 
court and arises because of the constitutional 
obligation embodied in the Fifth Amendment 
to the Constitution of the U11ited States guu.r
anteein~ the owner of p1·operty against appro
p1·iation fo1· a gove1·nmental use witl1out com-

t . '' pensa 100. 

In Richards v. Washirtgton Te1·minal Oo., 233 
U. S. 546, this Court, at page 552, pointed out the dis
tinction between the power of Pa1·liament, omnipo
tent so far as autho1·izing the taking of p1·ivate 
prope1·ty for public use without compensation to 
the owner, and tl1e power of the Fede1·al Congress, 
the legislation of which must confo1·m to the Fifth 
Amendment. 

In James v. Campbell, 104 U. S. 356, there was 
in"Volved the right of the United States to use a 
patented article a stamping device without malr~ 
ing compensation to the holder of the patent. Mr. 
Justice BRA.DLEY, delivering the opinion of the 
Court, at page 358, stated: 

'' The United States has no such p1·e1·ogative 
as that which is claimed by the sove1·eigns of 
England, by which it can i·eserve to itself, 
either exp1·essly or by implicat·ion, a supe1·ior 
dominion and use in that which it grants by 
lette1·s patent to those who entitle themselves 
to such grants. Tl1e government of the United 
States, as well as the citizen, is subject to the 
Constitution; and when it grants a patent the 
g1·antee is entitled to it as a matte1' of i·igbt 
and does not receive it as was originally sup
posed to be the case in England as a matter of 
grace and favor.'' 

In the case at bar it makes little difference 
whethe1· the defendant is forced to perform labor 
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for the government, fo1· its rival in business or 
for various groups of taxpayers. The vice of the 
legisli:i,tion is that labor is enforced without cocn
pensatio11 being provided. The government has 
no more ·tight to take tl1is enf arced labo1· than it 
has to turn over the results of it to soma p1·ivate 
citizen. 

In Chicago, Burlington, &c., Railroad v. Chicago, 
166 U. -s. 226, this court, at 236, said·: 

''But if, as this cou1·t has adjudged, a legis
lative enact1nent assuming a1·bitra1·ily to take 
the prope1·ty of on~ individual and give it to 
another individual, \vould not be due p1·ocess 
of l~w as enjoined by the Fou1·t,eenth Amend
ment, it must be that the requirement of due 
p1·ocess of law in that amendment is appJi-
9able to the direct app1·opriatioo by the State 
to public use and without co1npensation of the 
private p1·operty of the citizen. 'fbe legisla
ture may p1·escribe a forn1 of procedure to be 
obse1·ved in t11e taking of private property for 
public use but it is not due process of law if 
provision be not rr1ade for comp.ensation.'' 

It is no answe1· to this-proposition to assert that due 
process-of law is necessarily involved in any exercise 

• 

of the taxing powe1·. As above shown, this is not 
a tax but enforced labor in tax collection. It re
quires corporations and· others to turn over the 
use of t.heir property and t9 malre expenditu1·e fo1· 
the benefit of the government, without compensa
tion 01· reimbursement. 

In Lake Shore v-.. Smith, 1'r3 t1. S. 684, the legis
lature of Michigan had established certain maximum 
rail1·oad rates, but nevertheless- assumed to provide 
an exception i11 favor of those able to purchase 
tickets at wholesale i·ates, at ·the same time length
ening th·e period during which such tickets should 
be valid. The Court, at page 691, said: 

''It thus invades the general right of a com
pany to conduct and manage its own affairs and 

• 
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compels it to give tbe use of its prope1·ty fo1· less 
than the gene1·al rate to those who come within 
the provif::lious of the statute and to that extent 
it would seem that the statute takes the prop
erty of the company without due process of 
Jaw,,, 

Somewhat analogous pieces of legislation have 
been he1d unconstitutional. 

In McC'ttlly v. Tlie Rail1·oad, 212 Mo. 1, a law pro
vided that wheneve1· a railroad company should re
ceive or ship uny livestock, said railroad in consid
eration of the usual price paid for the shipment of 
tl1e car, should pa~s tl1e shippe1· 01· bis employee to 
and from the poiut designated i11 the bill of lading, 
without extra expense. The Cou1·t held that the 
act i·esulted in a discriminat.ion in favor of tl1e sbip
pe1· of livestock by tl1e rail1·oad, as against the shi1.}
pel' of otl1e1· classes of freight) and that the act was 
unconstitutional in that it depri\?ed the ca1·1·ier of its 
property withot1t due p1·ocess of law, i11 violation of 
the Fourteenth Amendment. 

In .Atto1·ney-General v. Old Colony Railroad, 160 
Mass. 62, an act requi1·ed railroads to p1·ovide mile
age tickets, good upon all 1·ailroads of the common
wealth. The Court, o.t page 89, said: 

''The most fo1·midable objections are that the 
statute autbo1·izes one i·ail1·oad to determine the 
conditions unde1· which anothe1· i·ailroad must 
ca1·ry passenge1·s and compels one r·ail1·oad to 
carry pa~sengers on the credit of anothe1·. We 
have been refe1·1·ed to no judicial decision where 
any such legislation has been conside1·ed. 

The law governing the taking of private prop
erty for public use affo1·ds some analogies which 
we think a1·e applicable to the pr•esent cases. 
* * * The statute autl1orizinp; the taking 
must contain some provision for obtaini11g ade
quate indemnity. It is not enough to lt-ave the 
owner to his action at law for dama~es. * * * 
If tliis is true wlien the property talven is la1id, 
much 11iore it is true wl4en tlte property taken is 
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o<Jnsumed in the u.se so that if compensation is 
not ultimately paid the owner has no remedy by 
taking back the property. When property is 
takeµ for a public use and is consumed in the use 
provision fo1· adequate compensation certainly 
ought to be more than a mere right of acti9n 
against a priva~e person or corporation with the 
ris~ 'Of neve1· obtaining satisfaction and the 
compensation when it is made must be made in 
money.'' 

, 

In Chicago, Milwaukee &; St. Paul Railway Co. 
v. Wisconsin, 238 TI. S. 491, it appea1·ed that the 
State of Wiscon,sin had imposed a penalty on sleep
ing car companies if the lower berth of a sleeping 
ca1· was occupied and the upper berth was let down 
before it was actµally engaged. This statute was held 
to be unconstitutional under the due process clause of 
the Fourteenth Amendment and an arbitrary tak
ing of p1·operty without compensation. It was also 
held that it could not be justified either as a health 
measure under the police power of the State1 or as 
au amendment of the charter of the corporation. 
The Court held that 11otwithstanding the right of 
the State to regulate public charters in the interest 
of the public was ve1·y great, that great powe1· did 
not warra11t an unreasonable interfe1·ence wjth the -
right of management or the taking of the carrie1·'s 
property without compensation. The Court said: 

''For as the state could i1ot authorize the oc
cu.pa11t of the. loV\1e1· be1·th to take salable space 
without pay, 11either can tbe present statute 
compel the company to give that occupant the 
free use of that space until it is actually pur
chased by another passenger. The owner's 
right to p1·ope1·ty is prote·cted even when it is 
not actually in use and the company cannot be 
c_ompelled to pern1it a thi1·d pe1·son to have the 
free use of such preperty until a buyer appears.'' 

·Of course, if Congress had determined that to 
meet the expenstil of the collection of the income 

• 

/ 
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tax each corpo1·ation should cont1·ibute a varying 
amount of money 01· of its real estate and, in the 
case of the def e11dant, that either ten thousand 
dollars in cash 01· a pa1·cel of land of the value of 
ten thousand dolla1·s be given, there would be no 
dispute but that the la\Y woultl be unconstitutional, 
but, it follows f1·om the i·easoning of the cases just 
cited, that the fact t·hat tl1e p1·operty here taken con
sists in labor 01· in money expended to hi1·e labor used 
up in the se1·vic:e of the government does not in any 
sense justify the sacrifice demanded of defendants. 
The admission on the record that it is of a value be
tween five thousand and ten thousand dollars gives 
it a cbaracte1· as definite as a parcel of i·eal estate of 
the same v-alue. 

In United States v. Mitcliell, tiS Fed. 993, the pro
vision of the .Act of July 6, 1892, imposing a i)en
alty for i·efusal to answer questions upon office1·s of 
cor·porations engaged in productive indust1·y v:as 
held ineffective because tl1e1·e was no provisio11 in 
that 01· any other act requir·ing such co1·porations to 
answe1· the qt1estions. On demu1·rer to the indict
ment it was urged tl1at the furnisl1ing of tl1e au
swe1·s to the que:0tio11s involved a taking of p1·op
e1·ty £01· which no compensation was made. The 
Court suggested that there u1ip;l1t be a limit to the 
power of Conp:1·e::.s to cot11pel a citize11 to disclose in
formation concerning his business unde1·takings1 

a11d at page 999 said: 

''This limit must relate not only to the kind 
of infoi·n1ation he may prope1·1y i·efuse to dis
c1ose, because it 1nay be equivalent to the ap
pt'opriation of private property for public use 
witllout just compensation, but also to the ex
tent of the information requi1·edt as well as to 
the time witl1in which it shall be given. Certain 
kinds of info1·mation valuable to tbe public, and 
useful to the legislative branches of the gove1·11-
roent as the basis fo1· proper laws, have hereto
fore been volunta1·ily given, and may prope1·ly 
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be required from the citizen, when it is 11ot of 
property value, or w he11 the collection, compila
tio11, and p1·epa1·ation thereof does not impose 
great expense and Iabo1· for which comper1sation 
is i1ot p1·ovided. It is not infrequent,. howeve1·, 
that ansvvers to quest.io11s propounded in son1e 
schedules, if fully and properly prepared, in
volve the collection and compilation of facts that 
require the labor of a la1·ge force of clerl1:s for 
days and weeks, entailing great expense and 
emba1·rassme:ut to the ordinary business of the 
citizen. Is it V11 ithin the power of Oong1·ess to 
make such answe1·s compulso1·y and i·equi1·e the 
citizen to negle~t his usual busi11ess with loss 
arid tQ p1·epare this info1·mation at a great per
sonal expense without proper c6mpensation1 
* * * As before stated, when sucl1 info1·ma
ti9n is required as the basis fot· proper legislation 
or the just enforcement of tl1e public laws, the 
power to compel its disclosu1·e may exist and if 
u11usual expense attends its prepa1·ation, prope1· 
i·emuneration to the citize11 can be made.'' 

The demu1~1·er to the indictment was tl1e11 sus
tained . 

• 

In the case at bar the entire absence of compen
·Bat'ion is noteworthy. In Merchants Bank v. Penn
sylvania, 167 U.S. 461, the state statute gave banks 
an elect,ion to collect and pay the tax 011 the stock:
holde1·s' sl1ares but in retu1·n for such collection 
the l)ank received ce1·tain· exen1ptions f1·on1 local 
taxation. 

In Oo1isolidated Rendering Co. v. Ver11iont, 207 
U. S. 54:1, the Company was served with a notice 
to prodt1ce cerliaiu boolrs and pape1·s befor·e the 
grand ju1·y sitting at Bu1·Ii11gton, in Vern1ont. The 
Company was doing business in that cit3•. It pt·o
duced certain books but failed to p1·oduce others. 
One of the grounds urged as an exctise was that 
certain books and papers bad been sent on to Bos
ton, Massachusetts, and that the collecting and 
sending on of tl1e documents involved expense. 
Tbe legislation, however, was sustained on the 

• 
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g1·oul1d thn.t compensation in the nature of wjtness 
fees was provided by t\1e general law of the State. 

The1·e is no such element which mn.y be u1·g:ed in 
defe11se of the present statute. No question of l'ea
sonableness of compensation arises. No compen
sation w hatsoeve1· is provided. 

Oong1·ess in the exercise of it!:"! taxing power is 
nevertheless bound by the express aud implied pl.'o
visions of the Co11stitution. In Oo1inolly v. Unio1i 
Sewer Pipe Co., 184: U. S. 54.0, the Court, at 563, 
said: 

11 On the co11trary, the powe1· to tax is so fat· 
limited that it cannot be used to impai1· 01· de
stroy rif'l1ts that a1·e given 01· secured by the 
supreme law of the laud.>' 

The Act not only e-xacts labor \l-itl1out compensn
t.ion but eA"J)oses the defentlant to unnecessary 
risks and perils. 

One inevitable i·esult of t11e provisions of the Act 
of Octobe1· 3Cl in respt·ct to collection at the sou1·ce 
is that such a co1·poration as this defendant will 
necessarily pay to the Gove1·11ment a conside1·able 

• 
amount of mo1)ey as a t::i.x upon coupons 01· inte1·est 
on 1·egistered bonds which the Go,'e1·nn1ent is not 
entitled to, and which p1·n.ctica11)· i1e,·er can be re
covered back f1·om the Gove1·nn1eut. The statute 
requi1·es such tax to be paid, uot\vitl1sto.nding that 
the income of the debtor of the co1·po1·ation may be 
less tl1an $3,000. The l1ill sets out that, with re
spect to rua11y of its issue!:\ of bond!:'>, this defendant 
corpo1·ation has agreed to pay to the Government 
any tax which it may be required by law to v:ith
bold from the bondholde1·s. With respect to such 
bonds, tberefo1·e, as to which this cont1·act has been 
made by the defendant, the taxpaye1· will i·eceive 
his interest in full \\'ithout diminutio11 and the cor
poration will withhold and pa)· the normal tax of 
one per cent. upon that inte1·est to the Gove1·nment. 



Mapy .of these bondholders may be .en.titled to the 
exemption of $3, 000 or $4:, 000 provided fov by the 
statute, but, practically, they will nev.e1· claim that 
·exemption to the .defendant c0rpo11ation becaus.e the 
making of such a .cl<:iim would invol;ve a certain 
amount of t•·ouble and be of no pecu11ia1·y 'benefit to 
the claima11t, who will receive his inte1·est i11 full 
f1·om· tb.e defendant. The corpo1·ation is, the1·efo1·e, 
le.ft in the position of havipg paid an Income Tax on 
behalf of bondholde1·s ·Who nlight claim tbe exemp
tion and who a1·e not liable under the Act by reason 
of thei1· incomes not i·eacl1ing the arnount of $3,,000. 
·Thecor.poration has .no means of asc.e1·tainingwhether 
i·ts bo11d1holders .are exempt or not, eoccept :by the 
expenditure of conside1·ab1e rnone;y in compensa,ting 
i·ndividuals to ma:ke investigations and collect e.vi
deuce. It iis .no answe1· to say ,th:;i..t tpe defendant 
should .go to the necessary e;x:-p.ense to find out 
whether its bondhoI·de1·s ai·e or a1·e not exempt and 
has .the ,pri.vilege .no.t to pay the .iax to the Gove1·11· 
ei·nment on behalf of such bondholders who .a1·e e11. 
titled to the exemption. The burden of defendant's 
.c0.m,J.J1lai.11t is ·thrnt tl:i.e ·G,overn1;1;if\Dt ;t·h·l'OWB U·POI:). jt 
g1·eat expense an co.u.nBetio.n with .the coliection of 
taxes not of defendant but of its bo"Q.dholders. The 
practical effect of the statute, therefore, in requiring 
the defendant to collect a11d ,pay the taxes of its 
bo11dholders is to inflict upon the def end ant cor
po1'ation in any event considerable pecuniary loss, 
whethe1· that loss be in the payment of taxes to 
which the Governn1ent has no '.legal claim or in 
·ascentaini11g ·the facts, the existence of which would 
j.Hst~fy the ,corporation i;n not payiqg an.y taxes for 
its bond·holaers. . ' 

Surely, ,the properpy of a co1:poration ~s taken fo1· 
public use and without compen~~tion :w.hen .tbe 
inevitable operatio11 of a statute is either to compel 
the c01·poration to pay ·taxes that a1.'e .not l?.wf.ulJy 
.@lite, ox to ,cond,uct .an e~pensive ~nd inquisi,t91·i11l 

/ 
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investigation into the p1·ivate affairs of third per
sons. It is to be noticed that the statute does not 
e:x:empt the co1·po1·ation from withholding and pay" 
ing the tax upon interest in the event that the pe1·
son entitled thereto is actually exempt, but only in 
the event that the ne1·son entitled the1·eto files with -
the corporation debtor a claim to exemption. It is 
also to be noted that the statute does not protect 
such a co1·poration as this defendant, which bas 
cont1·acted to r>ay all taxes upon interest v;rhich a1·e 
requi1·ed by law to be \Vith\1eld, by making it obliga
tory upon the bondholde1·s to claim to tl1e debto1· 
corporation an exemption from tbe Income Tax 
Law to which he may be entitled, and it is p1;-r
fectly obvious that no bondholder will go to the 
trouble of claiming an exemption simply for the 
pu1·pose of p1·otecting bis debtor corpo1·ation from 
an exaction on the part of the Gove1·nment of a tax 
on the interest >\'hen the bondholder is su1·e to re
cei·ve his inte1·est in full without making a claim 
to exemption. 

The Act involves ttnreasonable discriinination nnd 
arbitrary classification. 

The practice of collection at the source involves 
various disc1·iminations between taxpaye1·s tl1at a1·e 
un1·easonable, founded simply upon the convenience 
of the Governn1ent1 and bear no just relation to the 
subject matter involved. Among others may be 
mentioned these: 

1st. A disc1·imination is made that involves a 
heavie1· burden of e:xpenditu1·e upon co1·po1·ations 
who are indebted upon bonds or obligations for the 
payment of money than that placed upon those 
who are not so indebted. 

2nd: A discrimination is created that involves a 
heavier burden of expenditure upon co1·porations 



-

63 

who have funded their debts inf av or of corporations 
whose only indElbtedness is.of a floating character, 
t·he interest upon which ·is not payable (Lt fixed 
per-iods. -

3rd: A discrimination is effected that involves a 
heavie1· burden of expenditure upon individuals who 
are fiduciaries or employe1·s than that placed upon 
those who do not OCGUPY those i·elations. 

There is no reasonable classification for prt1·poses 
of taxation between individuals wl10 a1·e fiducia1·ies 
and employers and those who a1·e not. The only 
basis fo1· these classifications or discriminations is the 
convenience of the Government and the saving to it 
of expense in assessing and collecting its taxes. 

An incidental effect of the systen1 of deduc
tion and collection at the source is the depriva
tion to indi_viduals of the use and benefit of the 
moneys withheld to pay their taxes du1·ing the 
p~riod of time between the date of the withholding 
and the date of the assessment of said tax or the 
payme11t of the tax. 

The following ext1·act from a paper i·ead by Pro
fessor Cha1·les J. Bullock, of Harvard University, at 
tl1e Eighth Annt1al Conference of the Natio11al 'l'ax 
Association is illun1inating: 

''The difficulty is greatest i1,1 the case of in
te1·est on corpo1·ation bonds and other obliga
tions ::;ince a very laTge propo1·tion of these 
secur·ities consist of coupo11 bonds, and the tax 
must be·dedt1cted f1·on1 all payments whatever 
their amount. In son1e sections of the country 
the large1· city banks h-ave made ar1·angements 
by whicl1 country banl\:s have been relieved of 
trouble a11d expense ip. connection with the tax, 
but this concentrates the bu1·den rathe1· than 

• 

diminishes it. I am inforrned that one banki11g 
institution has been put to an additional ex
.pense of $15,000 pe1· annum, and another to an 
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expe-n!'e of $20,fJOO. These figures are exclusive 
of the heavy initial CO$t the system ent.ailed, 
and rep1·esent what is likely to be the no1·mal 
outlay for these institutions. If data could be 
secu1·ed for the entire country the total bu1·den 
would su1·ely b8 imp1·essive. 

Even \vo1·~e tl1an the absolute amount of the 
expenditt11·e is it-1 relation to the amount of the 
tax actually paid the gove1·nment. 'l'he insti
tutio11 tl1at is ependiug S15,000 will have col
lected at the end of the first year $ti3,000 of in
come tax upon corpo1·ation bonds, the cost of 
collection amounting to 11ea1·ly thi1·ty pet· cent. 
A t1·actio11 company collected $.8,201) of tax be
tween November 1, 1913., a.nd Febrt1ary 1, 1914, 
and Rpent $3,2f~!) in perfortni11g t11is set·vice. He1·e 
the cost of collection i·ises to forty pe1· cent. 
Another public service co1·po1·ution collected 
8!1,821 of tax up to Aup;t1st 1st, and expended 
87,011 in so doing, the cost of collection amount
ing t.o over se\'E111ty per cEint., but these :figu1·es 
may jnclude initial outlays that will not recur. 
I can fiud no i·eason for thinlring these ca~es 
exct·ptional, and they 111erely confi1·ru the gen
e1·nl opinion pre\•n,lent. among those conversant 
with the facts, that the cost of collt'<.:ting the 
tax on uond interest at the sou1·ce is absurdly, 
p1·eposte1·ously 11igb. The cost of collectin the 
custon1s 1·evenue of the United States is a out 
th1·ee and one-half per cent., and th~ inte1·nal 
re\'<!nu~ of 1911 cost but one and oue-l1alf per 
cent. The V\.risconsin income tax showed o.. net 
cost of collection l .21:1 per cent. in its fi1·st yea1·. 
In gene1·al any tax tl1at costs more than five 01· 
six per cent. to collect is uneconomic, and most 
taxes co)';t much less than this figure. But in 
i·espect of bond interest the gove1·nment of the 
United States is now collecting an income tax 
at an expense of f1·om thi1·ty to fo1·ty pe1· cent.
to other people. 

My cont(:.'ntion is, then, that collecting the 
income tax at source bas la1·~ely changed its 
inC'idence, lo"'·e1·ed its mo1·al1 at1d it1 so1rle cases 
resulted in a p1·eposte1·ou::1ly higl1 cost of collec
tion whic·b t.he gove1·nment th1·ows u.pon l)l'ivate 
citizens aud co1·porations without compensa
tion.'' 
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A.t the discussion which followed the reading of 
the above and other papers Dr. E. R. A. Seligman 
said (Papers and Discussion ou the Federal Incon1e 
Tax, Repf!inted f1·om proceediugs of. the Eligbth An
nual Op11fe1·ence of the National Tax Associtttioq, 
p. 56): . 

''As I 1nay be con$idered i11 a ce1·tain sense 
i·esponf:;ible fpr having foisted upon the govern
ment this p1·inciple of collection at source, I feel 
that a few_ words ought to be said on that point 
in order, if possible, to minimize some of the 
objections t·l1at have been alleged. I do not 
think that all of the 9bjections can be ren1oved. 
'.!.'here are certain u11de11iable defects in the law. 
Whethe1· 011e believes in the p1·inciple of collec
tion at source 01· not, I thin}>: everyone would 
agree that it is unjust to put tbe expense of 
what is prope1·ly a gove1·nmental function upon 
individuals or the co1·poration. 'fhat, however, 
is a detail which can be remedied without 
abandoning tl1e pri11ciple itself; and it ought to 
be remedied if the principle is i·etained. '' 

Conclu~ion. 

No attack is made herein upon the p1·inciple of 
collection at the source. Ic is conceded that it is fo1· 
the Congress to determine wbethe1· that method of 
collecting the income tax shall be emp1oyed, pro
vided due compensa'tion is made to .those who fur-
11ish 'labo"'r and mo11ey to tho Gove1·nment in the 
assessm·ent and co·Jiec~tion of the tax. It is urged 
that it ·is the pai't of the Court to dete1·mkie whether 
t·he requi1'e1nents·of t·he Gove1·nmet1t upon its citizens 
in ·the co1lectio11 of the tax invo] ve violations of the 
const·itutiol1al provisions, a:ud should it be found that 
such v·iolations have occu·1·red, doubtless Congress 
in ins wisdom will ·find a way t·o l'etain all the useful 
p:rov:i:sions of collection at the source, coupled, how
ever, with due cornl>ensation to the assessors and 
collectors of the tax. 

• 

• 

• 
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POINT FOURTH. 

The statute is invalid in the par
ticular of seeking to tax income 
received prior to October 3rd, 1913. 

Section D of the Ir1come Tax Law is as follows: 

''The said tax shall be computed upon tl1e 
1·emainde1· of ~aid net income of E>ach person 
subject the1·eto, accruing du1·ing each preceding 
calenda.1· yea1· ending Decemhl~1· tl1i1·ty-fi1·st; p1·0-
vide11, however, that for the yea1· ei1ding Decem
be1· 31st, 1913, said tax shall be computed on 
the 11et i11c1)111e acc1·uing from Ma1·ch first to 
Decembe1· thi1·ty-fi1·1:1t, 1913 '' * * '' 

The Act became a law October 31·d, 1913. It pur
ports, tl1erefore, to i·each baGk and tax amounts 
received as income p1·io1· to the time of its pas~age 
from March 1st, 1913. 

The Sixtet>nth Oonstitt1tional .t'i.n1endment autho1·
ized a tax on income without appo1·tionment. In 
i·ega1·d to all other di1·ect taxes Co11p;t·eB:::1 is still 
bout1d by tl1e constit,\1tional i·equirement t11at they 
be appo1·tioned. 

The Pollock case (158 U. S. 601) decidetl that a 
gene1·al tax t1pon the i11co1ne of i·eal and pe1·sona1 
propert}' was n di1·ect tax, within the meaning of 
tl1at term as u:;ed in the Constitution, upon the i·eal 
and pe1·sonal prope1·ty that pro.luced the income, and 
Ct)uld nc>t be levied without apportion n1ent. This ca!:le 
obliteratt"d any distinction between income as such 
and the p1·operty that produced the income, re
garded aH subj1•cts of taxation. It established the 
proposition that an income tax is one that reache::i 
i11come p1·oducing p1·opert.y th1·ough the method of 
assessing or valuing it by its income producing 
effectivenes8. 'l'be Sixteenth Ameudmttnt left every 
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1 direct tax upon real and personal prope1·ty still s11b
ject to the 1~equi1·ement of appo1·tionment, except 
such a di1·ect ta·x as might be collected by the oper
ation of a law of Congress th~t established a tax to 
be collected by the method of assessing 01· valuing 
the taxed real and personal property by its income. 

It is clear that the Sixteenth Ame11dment was 
• 

itself not legislation. It was merely permissive in 
characte1·. It was a g.rant not an exercise of taxing 
power. Cong1·ess could e::!{:e1·cise the powe1· or de
cline to do so as its wisd'om rpight decide. The 
Amendment was not self operative, and no tax was 
imposed -until the power conferred was exe1·cised by 
the passage of tbe Act of October 3, 1913. Anala
gous to the effect of the grant to Congress in the 
Constitution to pass uniform laws on the subject of 
bankruptcy, the power to tax incomes was do1·mant. · 

This principle was clea1·1y stated in Sturges v. 
Crowriinshield, 4 Wheat. 122, wherein it was held 
that a state had power to pass an insolvenc)r law 
provided there was no act of Cong1·ess i11 force at 

' the time 011 the subject. 
MARSH.ALL, Ch. J., at page 195 saicl: 

''It does i1ot appe;:i.r to be a violent construc
tion of the Constitution, and it is certainly a 
convenient one, to consider the power of tl10 
States as existing over such cases as the laws 
of the Unior1 tnA.y t1ot i·each, but be this as it 
rnay, the power ,g1·itnted to Congress may be ex
e1·c1sed or decli11ed as the wiRdom of tl1at bod_y 
shall decide. lf in the opinior1 of Congress uni
fo1·m laws concerning banl\:ruptcies ought not 
to be established, it does i1ot follow that partial 
Ja.ws may not exist or that state legislat~on on 
the subject must cease. It is not the mere ex
iste11ce of the power but its exercise which is 
incompatible with the exercise of the same 
power by the States. It ii:,i not the right to estab
liRh these unifortn Jaws but their actt1al est.ab
lishment which is iE.consistent :with the partial 
acts of the States. 
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''It has bei:in said that Congress bas exercist-d 
this po\ve1·; and by doing so has extinguished 
the power of the States which cannot be re
vived by repealing the law of Congress. 

''We do not think so. If the i·ight of the 
States to pass a bank1·upt law is not taken a\vay 
by the mere grant of that powe1· to Congress1 it 
cannot be extinguished; it can only be sus~ 
pended by the enactment of a general bankrupt 
law. 'rhe repeal of that law ca11uot, it is true, 
confer the powe1· on the States• but it removes 
a dii::ahility to its exercise \vhich \vas created by 
the A.ct of Congress.'' 

In Missou1·i Pacifio Ry. Co. v. La1·abbee Mills, 
211 U. S. 612-6:.!3, it was held tl1at even \vhere Con
gress had already acted and bad given to the Inter
state Commerce Commission a large n1easure of 
control over interstate commerce, in the absence of 
action by the Commission, the autho1·ity of the 
State in merely incidental matters l'emains undis
turbed. 

See also J.l1in1iesota Rate Oases, 230 U. 
s. 352-308. 

'rhe p1·inciple of the::1e cases, and of the numerc•us 
decisions refer1·ed to in their 1·epo1·ted opinions, is 
that the grant of pow e1· to Congr1,ss by the Consti
tution does not llecome effective until Congress 
exercises the powe1· l>y legislation. 

So until tl1e 31·0 of October, 1913, there was in ex
il:"ltence no law of Congress on the subject of taxa
tion of incomes or p1·operty produci11g income. The 
power of Congress to ta.x incomes or income p1·odu
cing property without apportionment prior to that 
day was dormant. 

In pe1·mitting i·eal and personal property to be 
ts.xed directly without appo1·tionn1ent, tl1e Sixteenth 
Amendment limited such taxation to the single 
method of measu1·ing the value of the p1·operty by 
its income. It follows that at the time the power 
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to tax comes into existence, the measure· of value 
ml1st then be ''income,'' .:q.ot that which bas been 
and is not then 11 income.'' 

When· on the 3rd of October, 1913, the p9w.er was 
exercised, the question arises whether, in taxing 
amounts teceived as incot11e sinoe March 1st, 1913, 
without apportionment, the statute has kept W·ithin 
the limitations of the constitutional amendment 
that gave only power to tax income. 

That power was one to tax the i·eal and pe1·sonal 
property that produced the income, and could only 
be exe1·ted to cover a period subsequent and 11ot prior 
to its exercise. 

Pt·ior to October 3d, 19.13, real· and pe1·sonal prop
er.ty p1·oducirlg ineome were as f1·ee f1·om a:ny 
liabi·lity to the payn1ent of a tax based on ii1cou1e 
as if the Sixteenth Amendment had not been 
pas.$ed. The second section of tl1e Taviff Act io tax
ing real and per.sop.al property di1·ectly and withot1t 
apportionment for the period frotn March 1, 19 l3, to 
October 3d, 1913, assessed or valued by its income is 
ineffective because that method of taxatio11 had not 
b.een created by Cong1·ess uutil October 3n, 1913. 
Prior to that date it was not in existence and was 
prohibited by the provisions of the Constitution 
above set forth. 

This is a matter bf the co:pstruction of the Six
teenth .Ame11dment and the meaning to be given 
to the word ''income.'' The measure of the value • • 

of thE property to be tax-ed must be '' i11come '' 
du1·ing the period within w hiclJ this method of taxa
tion exists. Pri·o1~ to Oef,ober 3d, 1913, that which 
was incon1e subsequent to March 1, 1913, had ceased 
to be incon1e, and therefore cot1ld not be taken as a 
measure of value of real and personal property to be 
taxed directly without apportionment. 

The problem is as ·to the status of amounts already 
received as income pr.io1· to the time of the passage 
of the act. No q11estion of d9ubt as to the intention 

• 

• 

' 
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on the part of Congress is presented. It intended 
to tax di1·ectly the p1·opert)' tl1at bad p1·oduced th€l 
income l't'Ceived by tl1e taxpayer between Ma1·ch 
1st, 1913, and Octobe1· 3rd, 1913, without apportion
ment. No l~gislative flat of October 3rd, 1913, how
ever, could change what already existed. Such 
amounts as had been received by the taxpaye1· p1·ior 
to that date we1·e no longer income but had become 
capital and merged in the p;eneral co1pus of his 
estate. 

The distinction between income and capital is 
plain. 

In Me1·cliant::.~ Ins. Co. v. McOa1·tney, 1 Lowell, 
44'1, plaintiff1:1, as stockholderd in the Suffolk 
Bank, 1·eceived an ext1·a dividend decla1·ed by the 
bank on tl1e 3rd of January, 18ti5. The defendant) 
as tax collector, acting unde1· the income tax law of 
June 30th, 1864, collected f1·om plaintiff a tax on 
the whole amount received by then1. B11t of the 
dividend decla1·ed by the bank, about three-tenths 
consisted of p1·ofits laid aside before the pai:,sage of 
the fi1·st internal revenue law. On the i·emaining 
seven-tenths the plaintiffs paid the tax. 

LOWELLJ D. J., said: 

''As to the three-tenths it seems to me to 
have been a division of capital, a return to the 
plaintiffs in money of a part of the proper·ty 
which was already in thei1· owne1·ship as capital 
stock \Vhen the first tax was passed. It the 
Suffolk Bank had been 'vholly wound up, and 
had retu1·ned to it::i stockholde1·s the exact value 
of thei1· share1:1 in money, having mo.de no p1·ofits 
since the pai:i~age of the original act, thi:; 1:1um 
could not be taxed a:> income, gains, 01· profits; and 
so of a pa1·t. If the plaintiffs on receiving tb.e 
money choi:;e to divide it among their own &tock
holder::;, still it is not a dividend out of gains 
and profits, no1· out of the su1•plus funds, because 
the surplus funds that are taxable, are those 
which are 01· have been made out of p1·ofits, 
since the passage of the act. This view ap-
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pears to have been acquiesced in by the Govern
ment, for they have neglected for some five years 
to enforce the opposite const1·uction against the 
bank; and if this money .was capital in the 
hanqs of the bank it was still capital when -it 
reached· the stotkholde1·s. The tax is assessed 
on tl1e bank fo1· convenience, but is intended t<) 
be, in: effect, a tax on the sha1·ebolders; arid if 
the latter be not assessable for the inco111e tax 
it can11ot be levied- or1 the cor1Joi·ation.'' 

Further o'n, in l1is opinion, the learned Judge 
stated that in d1·awing the above conclusion he had 
not referred to a ce1·tain section of the reve11ue act, 
'' beciiuse it seemed to me the result was the same 
upon any fair meaning of the word income.'' 
· In People ex rel. Cor-nell v. Davenport, 30 Hun, 

177, the Court, at page 177, defini11g incon1e, said: 

''The income f1•om an investment is that 
which it ear11s, 1·emain1ng itself intact.'' 

• 

Incorr:ie is that which comes or is comi1Jg in, not 
that which has come ir;i. It exists only during a 
pe1·iod of transition. The Century Dictiona1·y de-
fines it as . 

''.A. coming in; arri\•al. entrance; introduc
tio11-. * * * That which comes in to a pe1·son 
as llayment fo1· labo1· or services rendered in 
some office 01' as gains from latlds, business, and 
in vestment of capital, etc. * -x· * '' 

In Sun Mutual Ins. Co. v. The Mayo1·, 8 N. Y. 241, 
the pli;tintiff bad accun1ulated certain p1·ofits. Ac
tion was brought, arr1or1g otl1er things, to xest1·ain 
the collection of taxes thereon. '!'he Court beld 
that the accrue(] inc·on1e constituted capital and was 
subject to the tax. 

Prior to October 3rd, 19131 income was not law
fully a measure of value of .real and pe1·sonal prop
erty to be taxed· directly by Congress without ap
portionment. The taxing power had not been 

• 



exercised witl1 respect to that matter. Incon1e i·e
received prio1· to October 3rd was f1·ee f1·om tax
ation or more p1·ope1·ly, free from S!;'rvice as a 
meat1u1·1:> of value of prope1·ty, \VhE"n received. All 
amounts 1·eceive1:l by the taxpaye1· p1•ior to Octa· 
ber 31•d, 1913, can1~ into hi8 ha11ds f1·ee from any 
burden of taxation that had been imposed by 
Congress upon it 01· upo11 the p1·ope1·ty that had 
p1·oduced it. 'fha.t bu1·den could not be imposed 
by legislatio11 ena.cted subsequently to its receipt. 
Clearly the property, i·eal and pe1·sonal, that 
p1·oduced tl1at income was not subject to tax· 
ation without appo1·tionment prior to October 
3rd, 1913, or for n.11y pe1·iod prio1· to that date. 

Income may be received eithe1· in casl1 01· ia prJJp
e1·ty. It can only be incom~ once and that is 
at the moment of its receipt. Before that moment 
it is mere expectation; afte1·wards it is an incren1e11t 
to capital. Therefo1·e, a powe1· to tax incorr1e can 
be exe1·ci:::ed only uy taxing it at the mome11t 
when it comes in. It not then subject to taxation 
the oppo1·tunity of taxing it can11ot be revived by 
any legii:;lative action because the legislatu1·e cannot 
take a pot·tion of a man's capital and reconve1·t it 
into income by a statute. Immediately upon its 
receipt ir1come loses its distinctive cha1·acter as 
such and becomes part of the C01'PUS and capital 
of au e::1tate. Whethe1·, tl1e1·efo1·e, the attempt 
to tax i11cume i·eceived p1·io1• to Octobe1· 3rd1 1913, 

. be 1·ega1·ded as a tax on the i·eal 01· pet":lonal p1·op
e1·ty that has produced the income or on the lrind 

1 of prope1·ty in which the income is pa.id, there is an 
attempt to collect a di1·ect ta:x upon real and per· 
sonal p1·operty without apportionment for a p~riod 

. for which no valid tax bas been imposed by 
Congress. 

The Sixteenth Amendment did not confe1· the 
power to tax persons v:ith rei:;pect to incomes ea1·11ed 
or received in the pal:it, or to tax p1·ope1·ty by i·eason 

• 
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of ·the fact that at some time previou_s to the exer
cise of the ta4ing powe1·, it had ·p1·oduced income. 
The Amendment only purports to confer the power 
to tax property in the act of producing income 
valued by that income. 111 other words, the Amend
·ment confePred- no power of retroactiV'e legislation, 
but onl-y the pov.·er tl1at Congress might enact a 
statute td reach p1·operty v.a1ued by receipts at the 
time such 1·eceipts were incon1e. 

'l'hat gai.ns in years past are not p1·oper:ly the in.
col;'.ne of the p1·ese.nt was held in Gray v. Darling-

-
ton, 15 Wa;11. 63, w.herein plaintiff in 1865 had ob-
tained ce:i:tai11 United ·states bonds. In 1869 he sold 
them at an advance of $20,000. The· collector lev.ied 
a tax upon ·this an1ount, clairning that it constituted 
''gains, profits and incotne '' for the year 1869 . 
. The Court, however, .held that it was an inc1·ease 

of c~pital, at page 66 saying: 
. 

'' 'l'he rule adopted by the officers of the i·eve
nue in the p1·esent case would justify them in 
t1·eatiug as gains of one year the increase in the 
value of prope1·ty extending through any number 
of years, tbrougl1 even the entire century.'' 

In construing the p1·ovisions of a constitution or 
constitutional amendment it shot1ld be borne in 

• 

' mind that such inst1·uments ai·e really the work of - . -
the people. Although sub.iect to ratification by 
State Legislatu1·es, the adoption or -rejection of an 
atne11d_n1e11t to the 0611stitution of the United States 
depends 1argel.v t1pon the respqnse given by the 
pul>1ic mi11d to the V\'ords of the- amendment as 
p1·oposed by Congress.. Therefore it is reasonable 
-to take t'he words of such an instrument in tbeir 
ordinary or popular sense and to interp1·et them in 

• 

the light of those analogies which come closest to 
the affairs of daily life 1n connection with which -
such words are oftenest used. 

It may aa.fely be said that in the experience of the 

• 

• 

• 

• 
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ordioa1•y man the wo1•ds 'c income'' and cc capital'' 
are oftene::it thougl1t of in connection with t1·ust 
ft1nds and decedents' estates. 

October 31·J co1:1·esponds to the date when a be
quest of income takes effect. All income received 
01· acqt1ired b)' t.be t.estator or the estate before that 
time is capital. 

The methorl of appo1·tioning stock dividends be-
• 

tween life tenant and remainde1·man, unde1· the so~ 
called Pennsylvania 01· American i·ule, furnishes an 
analogy. Ea1·ning13 before the life estate arose a1·e 
ca11ital a11d go to the remainde1·man. So mucl1 of 
the dividend as \\'a" ea1·ned the1·eafter is considered 
earnings or inco1ne and goes to tbe life tenant. 

So in Biddle's Appeal, 99 Pa. St. 278, the Cou1·t at 
page 282 said: 

''The entire value of the stock, with all its 
incidents, at th~ death of the testat1·ix, consti
tuted the principal of the estatPi. On this prin
cipal the appellant was entitled to the incon1e. 
* ~· ·* \Vhate\•e1· was capital must r(>nlai11 
capital. The execu to1· could not take the1·efrom 
and gi\•e to the life tenant, to the inju1·y of the 
1·esid uary lep.atee. '' 

A11cl 1·eferriug to an earlier case: 

''That wl1ich had accunlulated befor·e the 
death of tl1e testat.01·, was held to be a part of the 
pt·incipal <1f the fund, a11d tl1at \vhich a<:CUlllU
lated afte1· his death, to be income.'' 

See also 
Goodwin v. McGaugliey, 108 Mi11n. 248, at p. 

254. 
Kalbach v. Olarl~, 133 Iowa, 2lti, at p. 218 . 

• 

On the 3rd of October, 191:3, it is appa1·e1Jt that 
the income wl1ich had then acc1·ued had taken a 
n1ultitucle of forms and had suffered many changes. 
It bad been used up. It had been lost. It had been 
placed in banks. It had been invested. It bad be-

• 
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come a part of this co1·poration's surplus, of that 
co1·po1·ation's plant, of this ma11's wo1·king capital 
and of that man's i·eal estate. 

It is i1ot necessa1·y for us to nlaintain that in all 
iusta11ces and under all circumstances the income 
which had accrt1ed du1·ing the pe1·iod concet'tled had 
at the tinie it was taxed not been RpEint or dissipa.ted 
but had accumulated and becon1e capital. Be}·o11d 
dispute, a part, a great pa1·t of it, had then bec9n1e 
capital. It is enough that it was not incon1e on 
Octobe1· 31·d, 1913, and therefo1·e not a\·ailable as a 
measure of value of taxable prop·erty. 

The power to legislate unde1· the Sixtee11th Ame11d
ment r11ight 11ave remained dormant for ten years. 
At tbe.expi1·ation of that ti1ne, suppose Oo11g1·ess had 
passed an act taxing all moneys received during the 
ten years that had elapsed subsequent to the 
adoption of the A1nendruent. Du.ring that period 
n1any fo1·tunes n1ight have been built up en
tirely out of savings f1·om income, and yet 
the en1Ji1·e capital of ·the taxpaj·er would 
have bee1.1 subjectet'l to tl1e tax as income. Ft1rther 
tl1ere would be compot1ndi11g of the tax, for that 
wh'ich was i11coine the fi1·st yea1· and taxed as such 
would be capital producing income the second year, 
and again taxed tl11·ough ~he assessn1e11t of its in
come,. a11d tl1js process would be continued du1·i11g 
the te11 years. Once admit that Oo11g1·ess 11as power 
to legislate with the effect of taxing income re
ceive<l prio1· to the d~te of e11actrnent, the con
clusion ca11not be escaped tl1at there is no limit to 
the extent of time to be covered by such 1·etroactive 
legislation. This conclusion follows if the statute 
be held validly to tax the income from Ma1·ch 1, 
1913, to October 3d, 19,!3 . 

.As tl1e statute which taxes income received prior 
to Oct0ber 3rd, 1913, l(lvies a tax upon property, 
real and pe1·sonal, directly and witl1out apportion
ment, it ·1s unconstitutional and invalid. 
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The. decision mainly relied upon to sustain the re
troactive feature of the .A.ct of 1913 is Stockdale, v. 
Tlie Insurance Conipanies, 2(J Wall. 323. That de
cision, of cou1·se, can bave no beari11g upon the con
struction of the Sixteenth Amendment, which did 
not then exist. Al\ that was i·eally decided iu that 
case was that if Cong1·ess had powe1· to in1pose a tax 
on dividends arising f1·om the ea1·ni11gs of corpora
tions, as an exci:;e tax, (and the po\ver to impose 
such, an excise tax \vithout apportionment based 
upon any enumeration v:as a que:;tion not 1·aised in 
the case) then Congret:s had power to measu1·e the 
excise tax by earnings already i·ealized, as v.;ell as 
by ea1·niugs to accrue in the future. There was no 
constitutional provision 01· p1·inciple called to tl1e at
tention of the c~)Ul't which reqt1i1·ed the Court to 
distinguish between a tax on income and an excise 
tax measured by past income. 

The pas:::age in the opinion of the Ooui·t upon 
which the greatest reliance is placed by tl1e. Gove1·11-
ment is the following (p. 331): 

''The rigl1t of Oonp;ress to have im1)osed this 
tax b}· a new HlaLute~ alt,hougl1 tlll.:l measul'e of 
it was go\"e1·nl:'d liy tl1e income of tl1e pa~t yl:'a1·1 

ca11not be doubted; rr1ucl1 lei:.s cu11 it be doubted 
that it could itnpose such a ta:x: upon tbe i11come 
of tl1e cu1·rent year, though pa1·t of that year 
bad {>}ap::i~d "'·hen the statute was passed. Ttie 
joint re::1olution of July 4th, 18t'J4, i1npo~ed a 
tax of five per cent. upon all iucome of the 
p1·evious year, although one tax on it had al
ready been paid, and no one doubted the "9"::tlidity 
of the tax or attempted to resist it.'' 

It ii:! clear that the Cou1·t attached more weight 
to the general acquiescence in '' Wa1· taxes'' on 
patriotic grounds than would now be co11sidered 
proper. The excesses of autl1ority on the pal't of 
("Jongress which are acquiesced in in a time of civil 
wa1· ought not to be made permanently a part of 
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the cotistltution of a re-uniteil natio11, without 
some examination in the light of constitutional pro
visio11s. It should be remembered, also, that 
t'he statute wl1icl1 th:e Court was construing 
was not one which imposed a new tax ab init'io, 
but was me11ely 011e declaring the construction of a 
prio1· statute, and it was sustained as valrd upon 
that gtound. It is ti·ue that the language of the 
prevailing opinion speaks of imposing a tax up·on a 
year,s. irrcome, although pa1·t of that inco111·e had 
ali·eady been sperj.t or had become mergecl in cap
ital-. There was, however, i10 ci1·cumstance in the · 
case which required the Oou1·t to consider whether 
~uch use of language was strictly accurate ot not. 
It sl1ould be borne in. mind that 'the1·e was· no sugges
tion in the Stockdale case that the tax in dispute 
v•a:s a dirett t·ax, or tl'.lat any apportionment among 
the ·several states was essential to its validity . 
That being so, it made no diffe1·E:ince whether the 
tax was technically a tax on incon1e or on son1e
thing else. 'fhe decision. is eertaihly not one which 
ca-n have a1iy controlling weight in a·etern1ining t11e 
ineaning of the vv:o1'd ''income'' as used in the 
Sixteenth Amendment . . -

• 

POINT FIFTH. -

The entire assessment of income tax 
against the defen(J.ant for the year 
l 9:i 3 is invalidated by the inclusion, 
therein of the amount improperly as
sessed relative to the income :re
cei:ved between Ma:rch lst, 1913, and 
October 3rd, 1'913 . 

• 

From the consid'e'rations presented under the fore~ 
g-oing Fourth Point it necessar·ily foll'ows that the 

-
r 
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Commiesioner of Internal Revenue was without 
jurisdiction to make au assessment of any amount 
upon the income of the defendants for the yea1• 1913, 
except upon evidence showing that income had ac
crued to or been received by the defendant subse
quent to October 3L·d, 1913. It will not, we thi11k, 
be disputed by the Gove1·nn1ent that dt1ring the 
pendency of this suit that the Commis~ioner aid 
make an assessment upon the income of the defend
ant for the whole period of ten nlonths, from 1\-Iarch 
1, 1913, to December 31, 1tl13, inclusive, v.·ithout di~
tinguishing in the assessment bet\veen the pe1·iod 
preceding aUll that follo\ving October 3rti, 1f~1:3, a11d 
without any evidence as to the i·eceipt of income by 
the defendant after October 31·d, 1913. This, \ve 
submit, makes the enti1·e assessment fo1· the yea1· 
1913 void and entitles tl:e plaintiff to an injunction 
rest1·aining the defentlant from paying any part of 
the tax assessed fo1· said yea1·. 

lt has repeatedly been held that wbe1·e a11 asse~s
ment rests in pa1·t upon a subject over v:hich the 
assessing autho1·ity has no jurisdiction 01· wbe1·e the 
tax is levied in part fo1· an illegal purpose and no 
method appears whereby the legal element can be 
separated from that which is illegal, the whole taxJ 
or the whole asses::;ment, as the case may be, is void. 

Stetson vs. Kempton, 13 I\ilas~. 2'i2, "-'as the case 
of a tax levied in part for an illegal purpose, It \\'as 
held that the act of the collecto1· in seizing the prop
erty of the plaintiff's intestate for the payn1e11t of 
the tax was a trespass and could not be pat·tia1ly 
justified by showiup; that some of the purposes fo1· 
which the tax was levied were legal. The Court 
said: 

''It is fu1·the1· objected, that, as part of the 
money composing this tax v.·as i·aised fo1· legal 
pu1·poses, the assessment must be considered so 
fa1· legal as to support the wart·ant issued by the 
defendants; otherwise, they may be held to pay 
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in damages for money which lawfully belonged 
to the Town. But when a part of the tax is 
illegal, all the pt·oceedings to collect it must be 
void; as it is impossible to separate and dis· 
tinguished, so that the act should be in part i:i, 
trespass and i11 part innocent.'' 

• 

Libby vs. Burnham, 15 Mass. 144, was likewise 
the case of a tax raised· i11 pa1·t for illegal pu"I'poses. 
Tl1e action was trespass against officers who made a 
!3eizure of plai11tiff's oxen for the collection of the 
tax. The Court said (1). 148); 

'' A tax is no debt, until it is assessed .and de
ma11ded; and if not legally a:ssessed, it is the 
same as if 11ever assessed at all.; so that to re
duce the da.tnages, on the ground that .the plain
tiff owed a pa1·t.of tl1e money claimed fron1 hinl, 
w·ould be unautho1·ized by legal principles. 

What then, is to be do11e, wl1en assessor·s 
have neglected their duty or gone beyond their 
~utho1·ity? Is the wl101e tax to be lost~ There 
is no need of this. The tax inay be reassessed, 
or tl1e town may repeV\' thei1· vote to raise tl1e 
n1oney. And it is better tl1at they should suf
fer th.is inconvenie11ce than that the property of 
the citizen should be take11 from him, to satisfy 
a1·bitrary exactions, limited by no i·ule b11t the 
v.1ill of assesso1·s. Strictness in these pa1·ticulars 
is wholesome discipline as it will·, frorn motives 
of interest, p1·oduce car·e and cau·tion in the 
selection of town office1·s, and dilige11ce in them 
"'Then chose11. '' 

To the same effect is the decision i11 Joyrier v. 
Tliird Scliool District, 3 Cush. fJ67 and Freeland v. 
Hastings, 10 Allen, 570. 

Joh1zson v. Colbur1·i, 36 Vt. 693, was likewise the 
case of a tax levied in pa1·t for illegal pur·poses. The 
plaintiff sued in replevi11 ·for a cow taken under a 
wa1·rant fo1· the collection of the tax. The Court 
said (p. 695): 

''If any part of the tax is void~ it being en
tire, the whole is void.'' 

' 

/ 
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In Lacey v. Davis, 4 Mich. 140, it was held that 
where the supervisor in ltivying a tax without any 
action of the electors 01· tlle township board ad(1ed a 
certain amount to the tax roll for tow11sbip ex
penses, the whole tax was void and a title acquir~d 
by sale thereundet· was ineffective. 

In Olarl;;e v . .. "tricl~land, 2 Cu1·t. 439 (Fed. Cas. 
2804'), it uppea1·t'd that county cou1missioners in 
levying a tax had assessed a large1• sum than was 
granted lJy the Legi~la.ture. Tl1e District Judge, fol~ 
lowing Stetso1i ,., Kempto1i, supra, and Libby v. 
Bur1iliain, sup1·a, said: 

'' The additional tax imposed by 'thet11 was an 
an excess of power that rende1·ed the whole tax 
void so that the State tax 'vas all that was 
legally dul:l. '' 

A like conclu1:::1i•Jn \\·a~1 i·~acl1ed in the case of an 
e-xcessive tax in Wortltcn vs. Badgett, 32 .Arlr. 4{16. 

111 Union National Ba1iJ;; v. Oliicago, 3 BiE>s. 82, 
Judge Br,OPGETT g1·anted injunctions against the 
collection of taxes based upon a11 a~se~8n1eut of the 
property of the plaintiff, including ce1·tain shares 
of national banks. Havi11g i·eached the conclusion 
that such taxat.ion was void as to all sba1·eholde1·s 
not re~iding in the district whe1·e the bank was 
located, he held that it must be void in its enti1·etv. -

In Santa Cla1·a Oou1ity v. Soutlier1i Pacific R. R., 
, 118 U. S. 3t~4, tl1is Court adopted and followed the 

rule laid down ju Libby v. Burn1iarii, sup1·a, and 
Joli1ison v. Oolbu1·ii, supra, i11 i·espect tut.he validity 
of the tax embracing so1ne illegal elements. Iu that 
case it appea1·ed tl1at the asse::i::>ment considert:td by 
the Court was made by the 8tate Boa1·d of Equalizn.· 
tion, which was i·equire1l by law to a.ssees tl1e f1·an
chise and i·oad \''°'Y of i·a.ilroad companies. In ma
king this a:::sel-'sn1ent they had inclulied the value tlf 

fences which the railroad company \Vas required by 
law to maintain betv;eBn its o'vn land and that of 
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adjoining p1·oprietors. The Cour·t reacl1ed the con
clusion that these feI!ces were not a part of the road
wa)' and that the assessment thereof was not within 
the jq~·i.s.d.iotioµ or the. State Boar(! .of Eqµalizl'!tipn. 
Oonse.qµeptly \ t.l1e Ooµ 1·t held tha,t the entire i:i.s.sess-

-
m~nt wae void. Mr. Jq:;itipe HA~LAN, delive1·ing the 
opit~io.n uf this Ooµrb,, said (p. 416): 

• • 
-

• 

' \ 'Ilp{'l {lase ·as. p1·eseutefl to the. co1J1•t below 
wa_s therefore one in which tp_e, pl~t\nt~ff soqght 
judgment for the entire ta-x al·isin·g upon an 
&\'lfle~srnent l)f Cliff011e.nt kinO-s of p~·0pe1·ty as a 
unit st1cl1 assessµlent including p1·ope1·ty not 
legally assessable ~by the State Boa1·d and the 
pav.t of the tax assessed against the latter prop
erty no.t l;>eing separable. t~"on1 the other· pa1·t, 
u·po11 s'11ch an issue the law, we thinl~,_is for 
the -defendant; an assessme11t of that l~ind is 
invalid and will not support an action for the 
lieoovery of the entir•e tax so levied.'' 

In ..{J,lf!XO,'f.ldri'a, Crrn.al Go. vs. Di$tr_ict of Columbia, 
5 Mag1~r-y, 3(fi, t4e Sup.t'flme Court of the Dist1·ict, 
follow·ing tl:ie decis'ion of this Court i11 Santa Olarq 
County vs. Soi(tl1e1•1v Pacific R. R., sup1·a, held that 
whe11e a tax was levied in pa1·t llpon tl1e i·ea1 a11d 
pel'sbn;;tl property of the ·plai11tiff and in part upon 
its ri·11nchise the inclusion of the latte1· element was 
without ju1·isdiction a11d the whole ta:x: was vo,id. 

In .Alexandria Canal Co., 1 Mackey, 217, it ap
.peared· t!1at the asSf'f:~o.r had i11cluded in his assess
ment tl1e value of a11 enti1·e bridge, pa1·t of which 
was within the ju1·isdiction of the State of Virginia. 
The Court helcl the flntire assess1ne11t to be void. 

• 

Conclusion. 
" • uL 

t • 

The p1ai1fti , •en!itretJ;tth\lrefore, to an injunc
tioJ;J. a,gainst the payment of any part of the tax 
asf\essed upon the defendant for the year 1-913. 

• 

• 

' 

• 

• 
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POINT SIXTH. 

The decree dismissing the bill of 
co·•nplaint herein should be reversed 
and the appellant should be adjudged 
to be entitled to a decree enjoining 
the defendant, the Union Pacific Rail .. 
road Co111pany: 

First: Fi-om including in its returns 
of income and paying a tax upon 
amounts received by the defendant 
as dividends upon stock held by it 
in other corporations. 

Second: From making any returns 
· and any payments relating to the 
no:rmal tax upon those entitled to the 
payment of coupons and registered 
interest upon its bonds, and, gener
ally, from compliance with the pro .. 
visions of the Income Tax Law with 
:respect to collection of income tax 
at the source. 

Third: From. paying any tax upon 
its income for the year 1913. 

September 18, 191.J. 

JUIJEN T. DAVIES, 
BRAINARD TOLLES, 

GARR.A.R 

• • 

Of Counsel fo1· Appellant. 
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